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2 ‘War on terror’

accept the new status quo. And insofar as human societies have a concern with jus-
tice, nor should they. History cannot be reversed but sometimes injustices can be
remedied or at least not perpetuated. In principle, none of us wishes to perpetuate
a recognized injustice, however difficult we may find it to perceive the injustice of
our actions.

For the analogy with ritual human sacrifice to be complete, then, we should have
to be able to say that the victims of terrorism die for no reason at all. And this, I
think, we cannot say. We can say, perhaps, that they are sacrificed for no reasons
of their own and that this is what makes death by terrorism so hideous. But even
this formulation must be attenuated. For when we say that the victims of terrorism
are innocent, we are making a technical point.

The standard definitions of terrorism involve variants on the following: terrorism
means inflicting violence on the innocent for political purposes. Michael Walzer
defines it as ‘the random murder of innocent people’.” Jeff McMahan in this volume
defines ‘acts of terrorism’ as ‘intentional efforts to kill or seriously harm innocent
people as a means of affecting other members of a group with which the immedi-
ate victims are identified’. Here Walzer and McMahan might seem at varia v

‘random’. But the experience of terrorist outrages has told u Eﬂ
X ttempt to klll

is meant. Terrorism is not the same as assassmatlon

specified individuals — but nor is it wh I8 Laden writes: ‘And
know that targeting Amerlcans a and bre ﬂhe world is one

of the greatest duti Q 3
The body i‘l dlaw u r ristT is generally thought to

fall i ‘ ar, Wthh is fOIX’ ustomarlly divided into ‘jus ad bellum,
@ stice of wagg ]us ice in war’.’ Detailed discussion of the prin-

ciples of internat al be found here in the essay of Michael Byers and the
very significant response by Dino Kritsiotis. I wish to make just two points about
it here. First, international law is not an immutable code that stands forever
remote from public opinion. There are grounds for saying that the Bush govern-
ment has sought and even obtained a change in international law in favour of pre-
emptive aggression. It is possible that overwhelmingly large anti-war demonstrations
in the United States and Western Europe could have blocked this (though this is
contested here by Thomas Dublin and the demonstrations were very large). Second,
the function of the codes of war is or should be that of ensuring that, if war breaks
out, as little harm as possible is done by the belligerents to innocents on either
side.

Within this body of law, there is nothing to legitimate terrorism and its delib-
erate targeting of innocents. Who, then, are the terrorists? The terrorists from whom
everyone has most to fear are states. ‘Inflicting violence on the innocent for polit-
ical ends’ is something that can be done most effectively with the arsenal of the
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these particular acts were exceptional in their scale alone: some S0 per cent of the
casualties in World War II were civilians.

Who, then, are the innocent? This is the ‘technical point’ referred to earlier. In
just war theory, the ‘innocent’ are non-combatants. We say nothing about their moral
character when we refer to ‘innocents’. Some of the civilian victims of Allied
bombing during the Second World War were Nazi voters or convinced Nazis; many
of those will have adhered to the Nazis’ genocidal anti-Semitism. Others may have
colluded with Nazism only as the victims of a tyrannical state. These are contro-
versial propositions, which I do not intend to argue here. But the victims’ innocence
in this context was and is that of non-combatants, a category whose targeting is
forbidden in the laws of war developed in the aftermath of World War IL

And it takes little thought to understand that the punishment of even an active
exponent of genocide should not take the form of random incineration. This is a
different sense of innocent, but is the one from which the former sense derives. Those
who serve in the army do so in the knowledge that, on declaration of war, they are
at all times legitimate targets. The non-combatant has the right not to be killed. If
he or she is suspected of taking part in atrocities, the courts must adjudicate.
Incendiary bombs cannot be used to further the rule of law. In a fire- bomb hk
that of Dresden, the dissident is caught up in the flames alon theflco
tion camp commandant. The innocence of the non co ‘Eafely reduc1ble
to innocence before the law.

I have said that no g’ nﬁﬂy has @ Aecxﬁc injustice
ﬁr ever,

ora s;rles f wifsti St that terrorism is ever

qﬂﬁ ice. Nor can i e de % as caused by injustice. It is, however,
y motiva Ve @t th& perception of injustice. But we must repeat
that it is a strate, ab ely targeting the innocent and this is not generally
the only strategy available to the oppressed seeking to remedy an injustice."”
Where it is the only strategy available, their dilemma is indeed a desperate one. The
commission of atrocities in the pursuit of justice leaves no one unharmed.
Terrorism is a training in moral insensitivity and a deplorable preparation for civil
government, as many post-independence ‘liberation’ regimes have shown.

The terms we use here are excessively broad. We might wish to distinguish the
actions of insurrectionary groups that target strategic property or infrastructure (with
only accidental loss of life) from those of terrorists who deliberately target the innoc-
ent civilian. In the 1960s, the ANC began a campaign of violence intended to over-
throw the apartheid South African state. It did not initially target people. But
Umkhonto we Sizwe (Spear of the Nation) went on to use car bombs and other
forms of violence that killed innocent people, often, the perpetrators subsequently
claimed, in response to atrocities committed by the apartheid government. Once
insurrectionary violence has begun against an efficiently oppressive state, this form
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of escalation is all too predictable. We should contrast Umkhonto’s initial prin-
ciples with those of the Real IRA and those responsible for 9/11. In one of the worst
non-state terrorist outrages in Northern Ireland, the Real IRA killed 29 people on
15 August 1998 in Omagh." It did, however, issue several warnings before the bomb
went off. It is possible to think that, had these warnings been clearer, the death toll
might have been lower, and that the obscurity of the warnings (which in fact con-
tributed to the loss of life) was not intended.'* When planes were flown into the
Twin Towers on 11 September 2001, no warning was given and the maximum pos-
sible loss of life was clearly sought. This was not merely a terrorist act, it was a
terrorist spectacular.

What should a government faced with non-state terrorists do? The outrage of its

citizenry at seeing their innocent compatriots blown up normally results in a punit-

ive military reaction: a ‘crackdown’. That this should be the government’s first reac-

tion is entirely predictable. But we have said that terrorism often arises out of injus-

tice and though its method might seem to disgrace its cause, the next thing that a
government should do is attempt to recognize and deal with that injustice. To sug- K
gest this is, of course, to beg the question of why violence was adopted in the \)
place. If we take the example of Umkhonto, the apartheid state

racial injustice: that was its primary function, in the nam @' s‘h ed tor-

ture and killing. But there have been occ$ t in which a polit-

ical solution has been found to agon terrorl nce was the

principal expressmn of erfse f injustice. No ern Ts & classic case.

The dlfﬁg 1s then tia an tity whose methods

are 1& is is what the 5&2 ent (at ﬁrst secretly) did. The results
ay.

P ( To point this ou ut that a ‘war on terror’ could never be success-
ful. “Terror’is a dlffuse notlon that takes no account of local particularities and ‘war
on terror’ is a contradiction in terms." If the object was to reduce the incidence of
either state or non-state terrorism in the world, it has failed. If the object was to
combat the Jihadist terror associated with the figure of Bin Laden, it has failed in
this objective too, opening in Iraq an unrelated new front in which Jihadist terror-
ism has proliferated.'® Those who wish to reduce the incidence of Jihadist terror
will have to go about in a different way. One such way is to listen to what the ter-
rorists have to say and see if there is an injustice that has given rise to this outbreak
of violence. But no such thing has been attempted by either of the main particip-
ants in the ‘war on terror’, the U.S.A. and the U.K.

Let us therefore consider what Bin Laden has to say. His writings are in some respects
exemplary and in the Arab street he holds a symbolic position perhaps analogous
to that once held by Che Guevara for the European left. Bin Laden’s primary
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that it has been dealt with in Afghanistan and Iraq, and the fact that greater value
is attached to Western lives than to those of (non-Western) Muslims is a point on
which Bin Laden rightly insists.

In his most explicit attack on the U.S., “To the Americans’ (dated 6 October, 2002),
Bin Laden’s sentiments echo those of many who would never accept his terrorist
goals. “The British handed over Palestine, with your help and support, to the Jews,
who have occupied it for more than 50 years; years overflowing with oppression,
tyranny, crimes, killing, expulsion, destruction, and devastation”” (The creation of
Israel in Palestine was indeed made possible by the U.K. and the U.S.A.) ‘You sup-
ported the Russian atrocities against us in Chechnya, the Indian oppression against
us in Kashmir and the Jewish aggression against us in Lebanon’.** (We have dealt
with two of these heads above; the last is, of course, true if we substitute Israeli for
Jewish.) ‘Your forces occupy our countries’.>® (This is a reference to the U.S. troops
in Saudi Arabia and precedes the invasion of Iraq.) ‘You have starved the Muslims
of Iraq, where children die every day. It is a wonder that more than 1.5 million Iraqi
children have died as a result of your sanctions, and that you have not shown con-
cern. Yet when 3,000 of your people died, the entire world rises up and

yet sat down’.*® (In this volume, Thomas Pogge cites Dennis QD
ordinator of humanitarian relief to Iraq and Assistant Se Bf the United
Nations: ‘T had been instructed to imple satlsﬁes the definition
of genocide: a deliberate pohc y kllled a million indi-

viduals, children an aden goes on t ¢ ocracy ‘When

the Islamlc “Jmanted cra and they won the elec-

m s¥led your colla oﬁ Algerian army on them, and attacked
th tanks

em and tortured them — a new lesson from
the “American bdg o racy”’.”” (The West showed no taste for democracy
in Algeria when an Islamist regime was on the point of taking power. It is not an
isolated case.” This Western refusal of the verdict of the people was repeated when
Hamas won a majority in the Palestinian parliamentary elections. The party was
elected having clearly stated its non-recognition of Israel but was required to
reverse this policy before any other government was prepared to recognize it.”” By
contrast, no disavowal of the project of Eretz Israel (‘Greater Israel’) is required of
Israel.) Bin Laden continues: ‘You are the last ones to respect the resolutions and
policies of International Law, yet you claim to want to selectively punish anyone
who does the same. Israel has for more than fifty years been pushing U.N. resolu-
tions and rules to the wall with the full support of America’.*® (Between 1972 and
2006, the U.S.A. vetoed thirty-two U.N. Security Council Resolutions condemn-
ing Israel, thus exercising its veto more often than all the other members combined.)*
He adds: “You have claimed to be the vanguards of Human Rights, and your Ministry
of Foreign Affairs issues annual reports containing statistics of those countries that

o\)\i
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62 The Gun and the Olive Branch

63 ‘It is our view that I iyt be 1mputed to t, )\@ ense for hav-
1ng d}sre arden the d cts of ve the Phalangists against

@ the refugee ca ga al &d to take this danger into account

n e decided ng enter the camps. In addition, responsibility
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state, one that lives peaceably side by side with Israel. But it can never find a part-
ner for peace. Israel has been and continues to be under existential threat. The Israeli
army is a Defence Force. It is the most humane army in the world. It adheres to
‘purity of arms’. It weeps as it shoots.

As with the American national narrative it is clear that some elements here are
true and some are false. More than any other story in the world today, the Israeli
narrative is under challenge. It is challenged and defended because its acceptance
or rejection crucially affects the lives of millions of people. And if the narrative, or
the founding myth, is one level of presented history, in the case of Israel, the other
two types of historical evidence — the traces (the rubble of pre-1948 Palestinian
villages for example) and the messages (memoirs, letters, reports, etc.) — are still
very much the province of research. The Israeli narrative, still in the course of
formation, is fascinating because it is in such a dynamic relationship both with the
evidence against it and with its present.

The four fronts I described earlier that are causing problems for the American
narrative are causing more acute problems for the Israeli one — which is also fac-
ing one challenge the American narrative has been spared.

(1) Israel’s claim, as a state, to the ancient part of its narrative is contested by,
ied groupings of Jewish people who object that they have not give atdlo
a mandate to speak for them or to appropriate the history r‘ bng these
are ‘Jews for Justice for Palestinians’, Na ur 1 Palestine’, ‘Rabbis

for Peace” and others. They are ve g o reclai 1sh story9
(2) One could say @@‘ae] Is concerne 3 e age’ in the
West is gr ha It was p ’ general anti-colonial
r

stange pec1al privile World War II. Until the 1980s,

u‘lp e, youw ehp @ ﬁnd avoice in the Western liberal press that
i? Gidredven though they ran counter to the new univer-
salist spirit of respect for international law and human rights. U.N. resolutions could
be ignored, poets could be assassinated, lands annexed, communities punished, friends
spied on: the young Israel was indulged, partly because its cultural and civilizational
placing of itself rendered it immune, and partly because it had come from such an
‘abused’ background. It took not just the invasion of Lebanon in 1982 but the mas-
sacres of Sabra and Chatila for the world to wake up to the activities of the Israeli
generals.

(3) The Palestinians have already been through the experience of Israeli colon-
ization. When families that had been unable to return to Safad or Yafa or Ramle
in 1948 come under attack today in their refugee camps or in the homes they have
managed to build in Tulkarm or Jenin or Nablus, they sit on the rubble of their
homes and declare that they will not leave. Many Palestinians are holding on to
the keys of their homes in Yafa, Nazareth and countless other towns and villages
inside the 1948 border and demanding their legal right of return — which some

_ _\)\(
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Today, the question is: forced to re-assess their relationships to their founding
narratives, will the U.S. and Israel decide to abandon current policies and try to
draw closer to the ideals those narratives express? Or will they jettison the narrat-
ives and the ideals in favour of making gains on the ground (and in the air, and in
space) and accept that their story from now on will be brutal, bloody — and short?

This is the time when the real owners of these narratives, the people, need to
speak. And there is, now, a global voice that is making itself heard. The story it is
telling speaks of the history of man on earth as one narrative. It tells of how man
started to fashion tools and weapons a million years ago, but started to fashion an
ethical vision of life only five thousand years ago. This vision, based on concern
for man and concern for the planet, on principles of justice and solidarity, became
global in the second half of the twentieth century. Now, in the twenty-first cen-
tury, it remains to be seen whether it can lead to a unified narrative for all
mankind. For it is in that larger narrative that our hope lies, a narrative made of
reconciling, of braiding together, the stories of the different nations of the world.
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2 Michael Byers

Terrorism, war and international law

Introduction

Most of humanity shares two searing memories: the collapse of the World Trade
Center on 11 September 2001; and a hooded man standing on a box with wires
dangling from his outstretched hands. These images capture the painful truth
both sides in the so-called ‘war on terror’ have violated fundament‘a

non-state actors can violate international law, only states Je the law,
making their breaches of greater potentlal c n apter, I consider
how the recent actions of the Unit s essed an hed two dis-
tinct but related areas iopa the rlght se > and the rules
of interngtionalth concl iat e¥en a disproportionately
powﬂl\ a.gﬁastramed in 1ts ge 1nternat10nal law, by the actions
( untries oth at home and abroad.
P There are two p c1 es of international law. ‘Customary international

law’ is an informal, unwritten body of rules deriving from a combination of ‘state
practice’ and opinio juris. State practice is what governments do and say; opinio juris
is a belief, on the part of governments, that their conduct is obligated by inter-
national law. Rules of customary international law usually apply universally: they
bind all countries and all countries contribute to their development and change.
Whenever a new rule of customary international law is being formed, or an exist-
ing rule changed, every country has a choice: support the developing rule through
its actions or statements, or actively and publicly oppose the rule. A new rule will
not come into force until it receives widespread support, either expressly or tacitly.

Treaties are the second main source of international law. They are contractual,
written instruments entered into by two or more countries and registered with a
third party, nowadays usually the U.N. Secretary-General. Treaties may be referred
to by any number of different names — including ‘charter’, ‘covenant’, ‘convention’
or ‘protocol’ - but legally speaking are any written instrument entered into by two
or more countries with the intent of creating binding rights and obligations.

uk



Terrorism, war and international law SS

jus ad bellum of the U.N. Charter and self-defence. Also known as the ‘laws of war’
or the ‘law of armed conflict’, international humanitarian law originated in 1859
when the Swiss businessman Henri Dunant witnessed the aftermath of the
Franco-Austrian Battle of Solferino — where 40,000 men died, many as the result
of untreated wounds — and initiated a movement that became the International
Committee of the Red Cross.

Today, the rules of international humanitarian law are found primarily in the
four Geneva Conventions of 1949. The protections guaranteed under these treat-
ies are replicated and elaborated in two Additional Protocols of 1977, a multitude
of more specific treaties, and a parallel body of customary international law.

Protection of civilians

More than 300 Iraqi civilians died on 13 February 1991 when U.S. stealth bom-
bers targeted the A'Amiriya bunker in Baghdad. Photographs of the charred and
twisted bodies of women and children shocked a world which, thanks to General
Norman Schwarzkopf and CNN, had seen little of the horrors of the Gulf War.
Pentagon officials, who claimed to have intelligence indicating the bunker was a
command and control centre, denied knowledge of the civilian presence. Had @r
known, the attack would probably have been a war crime, since keyrl cij f*
international humanitarian law prohibits the direct targe ﬁ\ As Article
51(2) of Additional Protocol One explains: ég

The civilian populat:%as as thdr dual ci * Ahe object

of attack. Acts or th ehc the pr p to spread ter-
ror amo@ I@han pulation are p@lﬁy
( hat civilj a@n llectively punished. Indeed, attacks on civil-
P ians or cmhan mfras? ever be justified by similar violations on the other
.S. forces in Fallujah, Iraq in April 2004, following the killing
and mutilation of four U.S. contractors, certainly looked like war crimes from afar.
Hundreds of civilians were killed, many of them with apparent indiscrimination,
as U.S. marines fought their way into the densely populated city — before retreat-
ing out of concern about public opinion in the United States and elsewhere. Then,
immediately after the U.S. presidential election on 2 November 2004, the marines
moved back into Fallujah. Howitzers and 2,000 pound bombs, neither of which are
particularly precise weapons, were used to soften up the city. Fuel-air explosives
were dropped on residential neighbourhoods and virtually every house was struck
by U.S. tank, machine-gun or rifle fire.

Even if the assault on Fallujah was not motivated by revenge, it appears to have
been an illegally indiscriminate attack — because all reasonable measures were not
taken to avoid harming civilians. The ‘carpet bombing’ of North Vietnam in the
early 1970s was a violation of international humanitarian law, as were moves to

side. The actions of
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bullets, booby traps and blinding laser weapons are banned on the basis that the
military benefits of their use can never be proportionate to the suffering they
cause. A special treaty — the 1925 Geneva Protocol - precludes the use of poisonous
gas and biological weapons. These prohibitions have achieved the status of customary
international law, as was confirmed by the harshly negative reaction of other coun-
tries to the use of nerve and mustard gas during the Iran-Iraq War of the 1980s. Other
weapons, such as anti-personnel landmines, have been banned by most but not all
countries. Today, the United States’, refusal to ratify the 1997 Ottawa Landmines
Convention sometimes creates awkward situations for its allies. In 2002, Canadian
soldiers operating in Afghanistan were ordered by their U.S. commander to lay mines
around their camp. When the Canadians refused to do so, U.S. soldiers, who were
not subject to the same restrictions, laid the mines for them.

Depleted uranium, cluster bombs and fuel-air explosives are among the weapons
whose use remains legally uncertain. Favoured for their armour-piercing abilities,
depleted uranium shells leave radioactive residues that can pose health problems
for civilians and combatants alike. Given the scientific uncertainty as to the extent
of the risk, humanitarian concerns should prevail — though depleted uranium was
used extensively by American and British forces during the 2003 invasion ra
Cluster bombs, for their part, are the aerial equivalent of a shgt;
ter bomb contains hundreds of individual bomblets wh ﬁ\% tely scattered
over a wide area, killing everything there; $n on the model and
age of the particular bomb, the h % 1y und the ﬁe of vegetation,
and weather conditj Q nd 30 per cen %@: fail to explode
on 1m_pact lie "t ntil dist ing passer-by, usually a

m 11d Cluster bopaps ha e& use by the United States in Vietnam,
d Camb a d States and Britain in Kosovo, Afghanistan and
Iraq; by Russia i 5‘ and by Israel in Lebanon. The use of cluster bombs
by the Israeli Defence Forces in 2006 attracted particular attention, in part because
90 per cent of the cluster bomb strikes occurred in the last 72 hours of the conflict,
when everyone knew that the hostilities were about to end.”” At the same time,
Hezbollah’s use of rockets packed with ball-bearings was just as contemptible.

At an arms control conference in Geneva in November 2006, the United States
and Britain defeated a proposal to begin negotiations on a treaty banning cluster
bombs. Although the U.S. and British delegations argued that any discussion of
cluster bombs belonged within the framework of the 1980 U.N. Convention on
Conventional Weapons, this move was clearly intended to stymie any attempt at
a meaningful ban. The same two countries had used the exact same tactic when
opposing a ban on anti-personnel landmines a decade earlier. Fortunately, Norway
refused to treat the defeat as determinative. Its foreign minister, Jonas Gahr Stoere,
immediately announced: “‘We must now establish concrete measures that will put
an end to the untold human suffering caused by cluster munitions. Norway will

U\i
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organize an international conference in Oslo to start a process toward an interna-
tional ban on cluster munitions that have unacceptable humanitarian consequences’.”
On 23 February 2007, forty-six countries adopted a declaration calling for a treaty
banning the use of cluster bombs by 2008.**

Although nuclear weapons are not banned, their use is subject to the general
constraints of international humanitarian law. And while it is difficult to envision
how any use of such weapons could produce a military advantage that was propor-
tionate to the extreme suffering caused, the legal constraints have, again, been shrugged
off by the Bush administration. In March 2002, the Pentagon issued a Nuclear Posture
Review that cited the need for new nuclear weapons specifically designed to
destroy deeply buried command centres and biological weapon facilities. Not to
be left out, the British Defence Secretary, Geoff Hoon, affirmed in February 2003
that Britain reserved the right to use nuclear weapons against Iraq in ‘extreme self-
defence’ — overlooking the fact that Iraq was, at the time, the only country in seri-
ous danger of being attacked.”

Protection of prisoners

Soldiers are legitimate targets during armed conflict. Killing members of the en \)K
armed forces is one of the goals of military action. Still, soldiers —gefesged o m
international humanitarian law as ‘combatants’ — benefi @. rdtections,

including the prohibitions on certain types above. Important

protections are also available to woysde swell as to ggsgfyho lay down
their arms. Q

Soldlers eﬁem unded e ﬁ dé&ombat’ (out of com-

at rotectlons 51 hatapply to civilians. Soldiers who

( ress ‘an rag ender become prisoners of war. Wounded

P so dlers and prisone ot be killed, used as human shields, held hostage,
or used to clear landmines. The execution-style shooting of a wounded and unarmed
Iraqi in Fallujah in November 2004, as captured on tape by an embedded televi-
sion cameraman, was almost certainly a war crime. Medical personnel benefit from
similarly strict protections, while medical facilities, ambulances and hospital ships
are off-limits as targets unless used as locations from which to launch attacks. As
with many rules of international humanitarian law, this rule is sometimes honoured
in the breach. In 1992 and early 1993, the main hospital in Sarajevo, Bosnia-
Herzegovina, was hit by no less than 172 mortar shells while full of patients.

In January 2002, the first Taliban and suspected al-Qaeda members were trans-
ported from the Afghan battlefield to Guantdnamo Bay. Against the advice of the
Pentagon’s professional lawyers in the State Department and Pentagon and despite
expressions of concern from a number of European leaders, Donald Rumsfeld insisted
the detainees could not be prisoners of war and refused to convene the tribunals
required under the Geneva Conventions to determine their status. Even now,
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more than five years after the intervention in Afghanistan, hundreds of the detainees
have neither been charged nor granted access to lawyers.

Guantdnamo Bay has been the focus of public concern about the Bush admin-
istration’s efforts to evade legal strictures during its ‘war on terrorism’. The President
and his advisers have consistently maintained that the naval base, located on leased
land in Cuba, is beyond the reach of U.S. law and courts. The assertion of extra-
legality prompted scathing criticism from around the world. In November 2002,
the English Court of Appeal described the position of the Guantdnamo Bay de-
tainees as ‘legally objectionable’; it was as if they were in a ‘legal black hole’.

The U.S. Supreme Court was finally shamed into action in June 2004. On behalf
of a 6-3 majority of judges, Justice John Paul Stevens wrote:

Executive imprisonment has been considered oppressive and lawless since John, at
Runnymede, pledged that no free man should be imprisoned, dispossessed, outlawed,
or exiled save by judgment of his peers or by the law of the land. The judges of England
developed the writ of habeas corpus largely to preserve these immunities from exec-
utive restraint.”

Sadly, the judicial victory was short-lived. A cross-party majority of Congress

women, anxious to affirm their commitment to natlonal secu th le To
the November 2006 mid-term elections, adopted 1 %trlpped the
detainees of the right to contest their imgri &s

The Bush administration is

d w1th t rosecutlons of
Guantinamo Bay d ﬁ ec1a1 mlhtary c g edigned to restrict
the reease Y fence ¢ @.1 ah . The commissions are
& &mpose the deat —Qrz hree of the military officers who serve
SL\T ges agre lﬁutlon took place in March 2007 against David
Hicks, an Austra a ith providing ‘material support for terrorism’ as a
result of having guarded a tank for the Taliban. In the end, Hicks, who had already
spent five years at Guantdnamo Bay, agreed to a plea bargain. In return for promis-
ing never to allege that he was mistreated in U.S. custody, Hicks will serve just nine
months in an Australian prison.”®
Unfortunately, the focus on Guantidnamo Bay has drawn attention away from
many other, arguably more serious, violations against detainees elsewhere. In
November 2001, a prisoner revolt at Mazar-i-Sharif, Afghanistan, was put down with
air-to-surface missiles and B-52 launched bombs. More than 175 detainees were
killed; 50 died with their hands tied behind their backs. In December 2002, the
Washington Post reported on the use of ‘stress and duress’ techniques at Bagram
Air Base.” In March 2003, the New York Times reported that, while in custody over
a three-month period, a suspected member of al-Qaeda was ‘fed very little, while
being subjected to sleep and light deprivation, prolonged isolation and room tem-
peratures that varied from 100 degrees to 10 degrees’.*” That same month, the New

B\
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York Times reported that a death certificate, signed by a U.S. military pathologist,
stated the cause of death of a 22-year-old Afghan detainee at Bagram Air Base in
December 2002 as ‘blunt force injuries to lower extremities complicating coronary
artery disease’.’’ The form gave the pathologist four choices for ‘mode of death”:
‘natural, accident, suicide, homicide’. She marked the box for homicide.
In July 2003, U.N. Secretary-General Kofi Annan reported that his Special
Representative for Iraq had expressed concern to the United States about its treat-
ment of detained Iraqis. One week later, Amnesty International claimed that U.S.
forces were resorting to ‘prolonged sleep deprivation, prolonged restraint in
painful positions — sometimes combined with exposure to loud music, prolonged
hooding and exposure to bright lights’.*> The reports attracted little attention until
March 2004 when CBS television aired photographs showing prisoners at Abu Ghraib
prison in Iraq who had been stripped naked, sexually and culturally ridiculed,
terrorized with dogs and threatened with electrocution. The actions were blatant
violations of international humanitarian law and some of them violated the 1984
Torture Convention, a treaty ratified by the United States and 143 other countries.
Additional violations were committed when the International Committee of the K
Red Cross was denied access to some detainees, as reportedly occurred in Ira ﬁ'
in 2004. Under the Geneva Conventions, the ICRC is mandatx 51 a

glster prlsoners of war: this promotes their good treatmenﬁ
disappear. Although the ICRC traditionall

Hey do not

enounce govern-
ments that fail to uphold the law —i e 1ts neut A ereby ensur-
ing future access to in 1@‘ K Sd —'it has, on s eral since 2001,
openly e}presw t the aq,?rgt ates

E (In December ZOOSP agour, the U.N. High Commissioner for Human

Rights, said:

The absolute ban on torture, a cornerstone of the international human rights
edifice, is under attack. The principle we once believed to be unassailable — the inher-
ent right to physical integrity and dignity of the person — is becoming a casualty of
the so-called war on terror.”
President Bush and his advisers vehemently deny that the United States engages
in torture. However, these denials have failed to address either the sharp distinction
between the international definition of torture and the more flexible definition
favoured by the Bush administration, or their fall-back position: that any method
of interrogation may still be used if authorized by the American president.

The Torture Convention defines torture as ‘any act by which severe pain or suf-
fering, whether physical or mental, is intentionally inflicted on a person’.** The Bush
administration prefers a standard articulated by the Justice Department in an
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Guantdnamo and elsewhere; according to Binyam Mohamed, MI6 agents visited
him in Pakistan and threatened that he would be ‘tortured by Arabs’.”’ It also seems
the British government has used information obtained by other governments through
torture. Craig Murray, a former British ambassador to Uzbekistan, posted secret
documents on his website that, if authentic, showed British officials deciding that
information obtained through torture by other governments could be used for British
intelligence purposes.® When Murray questioned the practice, the government pro-
duced a legal opinion which, by focusing narrowly on the express language of the
Torture Convention, carefully sidesteps two decisive points: the convention codifies
a general prohibition on complicity in torture, and international law requires that
any treaty’s provisions must be interpreted in light of its ‘object and purpose’.*’ The
documents are all the more troubling because Uzbekistan is notorious for using espe-
cially horrific methods of torture, such as immersing detainees in boiling water.
There has also been Canadian complicity, above and beyond the Arar affair.
According to government documents obtained by the Canadian Press, as many as
twenty airplanes linked to the CIA have used Canadian airports since 11 September
2001, including for refuelling stops in Newfoundland and Nunavut.** Many more
rendition flights presumably crossed Canadian airspace, given that the shorte
lines from the United States to Europe or the Middle East cro m@ﬁ

territory.
In September 2006, after months of e sh ﬁnally admitted
the existence of the secret priso e that the closed How-

ever, it has since e g e ractlce of ext 1 1on has simply
been shifted elge ‘ﬁv ing to 2007 admitted to hold-
qgj @ spects from %ﬂccordmg to a report in the New York

intellj %éﬂ questioned several of the detainees in Ethiopian
prisons.”'

All this complicity demonstrates how the law-breaking of a powerful state can
tempt other, less powerful countries to engage in their own violations on the basis
of the same dubious justifications. The mass of violations can then lead to the under-
mining and eventual change of international rules. This is all the more likely today
because, prior to George W. Bush’s presidency, the United States often acted as a
champion of robust legal protections for both combatants and civilians. Under Bush,

the United States has shifted from positive role model to very bad example, with
deleterious consequences for human beings everywhere.

Conclusion

At first, many experts predicted that the terrorist attacks of 11 September 2001 would
prompt the United States to adopt a mutilateralist approach. These predictions were
initially reinforced when a ‘coalition” was constructed to facilitate the freezing of
terrorist assets and the gathering of intelligence overseas. But they were then
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quickly shattered, when the Bush administration rejected offers of a U.N. Security
Council resolution to authorize the Afghan War, forged new alliances with illiberal
regimes in Pakistan, Kyrgyzstan, Tajikistan and Uzbekistan, and began mistreating
detainees. Most disturbing, however, were some of the threats uttered by George
W. Bush. The assertion that ‘you're either with us or against us’ obviated a central
aspect of state sovereignty — the right not to be involved — and recast the United States
as the ultimate arbiter of right and wrong. The identification of an ‘axis of evil’ between
Iran, Iraq and North Korea, and the concurrent claim to a greatly extended right
of pre-emptive self-defence, challenged one of the twentieth century’s greatest
achievements: the prohibition of the threat or use of force in international affairs.

Powerful countries have always shaped the international system to their advant-
age. In the sixteenth century, Spain redefined basic concepts of justice and uni-
versality to justify the conquest of indigenous Americans. In the eighteenth century,
France developed the modern concepts of borders and the ‘balance of power’ to
suit its continental strengths. In the nineteenth century, Britain introduced new rules
on piracy, neutrality and colonialism, again to suit its interests as the predominant
power of the day. George W. Bush’s United States has been no different — except
that the world has fundamentally changed.

The international legal system has grown more complex, wit OGin .
denser network of customary international law and treatl ‘grécedented
multiplicity and diversity of actors, both_state 1nvolvement of

these new actors — former colonies, j ntal orgamz@:ﬁransnahonal

corporations and NG xﬁ theontemporary | ditatively dif:
ferent frgm b “( e exercgj ﬁg ence more difficult.

ﬁ\ for non- state een recogmzed in the domain
onal hu @0 t treaties in this field contain something called
the Martens Clause,

to the conferences that produced the Hague Conventions of 1907:

riginal form was drafted by the Russian delegate

Until a more complete code of the laws of war is issued, the high contracting Parties
think it right to declare that in cases not included in the Regulations adopted by
them, populations and belligerents remain under the protection and empire of the
principles of international law, as they result from the usages established between
civilised nations, from the laws of humanity, and the requirements of the public
conscience.

During the last few years, the public conscience has had a discernible effect on
the conduct of war. Recall the delay in the assault on Fallujah in 2004, or the Bush
administration’s withdrawal of its most obviously odious memorandum on torture,
or the recent push for a treaty banning cluster bombs. Even governments that
disrespect international rules do their best to court public opinion, and to avoid
sustained and public criticism. For this reason, human rights and other activists must
press continuously for transparency and accountability, especially with regard to

uk
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conflict not of an international character occurring in the territory of one of the
High Contracting Parties’ (common Article 3). These provisions need to be read
with considerable care, for they mark out the modern provenance(s) of the jus in
bello and, as is immediately clear, they remove the tremendous significance that the
jus in bello has traditionally attached to a legal state of ‘war’.'” As we can observe
from their language, the emphasis of both of these provisions is on the existence
of an ‘armed conflict’, a concept that is broader in its reach than that of ‘war’ (we
can tell this because common Article 2 specifies that a ‘declared war’ is one
example of an armed conflict; it does not represent that concept’s totality).

As far as international law is concerned, therefore, it is incumbent on us to
cut through the considerable political verbiage that has accompanied the ‘war on
terror’ — including the very term ‘war on terror” itself - in order to determine whether
the laws of the jus in bello are applicable, and, if so, which of these laws are applic-
able. We say this because the laws differ depending on what form an armed conflict
assumes: hence the differentiation between armed conflicts in common Article 2
and common Article 3 of the Geneva Conventions noted above. According to
these schemata, common Article 2 concerns international armed conflicts, to which

common Article 3 concerns non-international armed conflicts, t

the full panoply of rules in the Geneva Conventions then becomes apphcm \)K

limited coda — contained in common Article 3 - becom pa
(1) Persons taking no active part in the ho members of ed forces
se laced

who have laid down thelr 51ckness,
wounds, detentlon, cause, shall i I‘E es be treated
humane erse dIStlnCt , colour, religion or faith,

th or any ot 1la
o thls end t and shall remain prohibited at any time and

in any place what ev pect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular, humiliating and degrading
treatment;

(d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court affording all the judi-
cial guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.*

This dichotomy presents us with difficulties for the ‘war on terror’ because of
common Article 2’s specification of an international armed conflict existing between
High Contracting Parties to the Geneva Conventions, and because of the pervasive
assumption that common Article 3 was created with a very particular understanding
of the meaning of ‘armed conflict not of an international character occurring in the
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‘terrorism expert’ and was to become Israeli prime minister in due course — was
published seven years before Samuel Huntingdon’s famous article on the ‘clash of
civilisations’." Taking advantage of the fact that Palestinian radicals struck outside
Israel, institutes and think-tanks were established to study the ‘problem’ of ‘inter-
national terrorism’: one such particularly influential organization, the Jonathan
Institute, held large conferences in Jerusalem in 1979 and in Washington in 1984,
calling for the ‘need for a better understanding of terrorism and for mobilizing the
West against it’."* It was named after the Israeli commando who had died in the
raid on Entebbe in 1976. After Iran began to support anti-Israeli forces in Lebanon,
new studies began of ‘state-sponsored terrorism’ and if countries in the region fell
out with the U.S,, they found themselves at risk of being classified as ‘terrorist states’
— a label that came and went as relations with Washington ebbed and flowed."”
The joint interest of the West and Israel in developing a common front against
terrorism was consolidated in the 1980s. These were the Reagan years when pres-
sure was being ratcheted up on the Soviet Union, or Evil Empire (as opposed to
Axis of Evil) as it was then often described, without a trace of irony. A succession
of books and articles and terrorist commentaries made the link between the Soviet
Union and the sponsorship of international terrorism in general and of the

in particular. This was the first global terrorist campaign; thoug E‘l
forgotten, much was made of it at the time. Books Wi ﬁ The Soviet

Strategy of Terror,14 The Grand Strategy OE t§ Soviet Union and

Terrorism,'® The Soviet Connection; i of Terrori Ajhe evocat-
presses @ Especially
Sec

ively titled Hydra of Ca
influentigl was{& {:ﬁ he Terr, War of International

Terrm by Weldenfe n in 1981 " The point being made
acade at Soviet support for the Palestinian
cause essentlally m ather of international terrorism the world over.

So successful was this strategy of linkage between Palestinian actions and interna-
tional terrorism that the attempted murder of the Israeli ambassador to the UK.
in London in 1982 (by the Abu Nidhal faction) was capable of being made into a
plausible casus belli of the invasion of Lebanon — Operation Peace in Galilee — which
was launched two days later. An eye for an eye has never been the counter-terrorist’s
motto in the Middle East, more like 10,000 eyes for every eye. But the invasion,
and the siege of Beirut that followed, were not terrorism; they were counter-
terrorism, ‘acts of peace’ — regardless of the terror that actually happened on the ground.

This framework for seeing the Israeli-Arab conflict, embedded so brilliantly
in our public discourse in the 1970s as part of a worldwide contagion of irrational
terror, remains with us to this day. Of course the Soviet dimension has declined,
but it has been replaced by a new pernicious supremo, radical Islam. Where once
it was the Kremlin it is now al-Qaeda. The Politbureau has been replaced by Osama
bin Laden, with brief stops for Abu Nidhal and President Gaddafi along the way.

uk



Sandra Fredman

Response to Conor Gearty

It is the tragic paradox of our times that democratic governments, facing what they
see as threats to their democracy, are so quick to surrender the values of that very
democracy. From Guantdnamo Bay to Belmarsh, human rights are seen as increas-
ingly disposable in the name of preserving democracy against terrorism. For me,

as a human rights lawyer and a South African who grew up during apartheid wﬁe \)K
.

all opposition was labelled terrorist and detention w1thout trlal n {ve

sent reality for all who opposed the state, it is chillin to with which
democratic leaders seem able to give up @ﬁ' 1 c1ples Yet as Lord
Hoffmann recently put it: “The re & lire of the omes not
from terrorism but fro hese t@

Terrgrlsm g&r difefnmas for 631:‘2' nments Faced with the
needt citizens agalnst th §ri by groups willing to strike ran-
( mc ieve 1 ptation is to respond with measures out-
P side the rule of Ia@ ch of human rights standards. Yet as Chief Justice

Barak stated when"the Israeli Supreme Court struck down torture: ‘It is the des-
tiny of democracy that not all means are acceptable to it, and not all practices
employed by its enemies are open before it. Although a democracy must often fight
with one hand tied behind its back, it nonetheless has the upper hand. Preserving
the Rule of Law and recognition of an individual’s liberty constitutes an important
component in its understanding of security. At the end of the day, they strengthen
its spirit and its strength and allow it to overcome its difficulties’.”

Lord Hoffmann and Chief Justice Barak are, sadly, increasingly lone voices in
a world in which counter-terrorism is seen as a ready excuse for giving up on human
rights. It is thus particularly apposite for a leading human rights lawyer like
Professor Gearty to focus his lecture on ‘Human Rights in an age of counter-
terrorism’. Gearty’s focus is on ideology. For him, the real problem is not acts of

terrorism, but the language of terrorism: the ways in which the terminology is used
by powerful states to legitimate their own wrongful actions, both domestically and
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as well. The model also resembles current international society pretty closely.
This is not to deny that there is a great deal of serious moral discourse going on,
not merely in universities, but also within other (for instance religious) associations
and in political fora such as in some committees of the United Nations and of vari-
ous national legislatures. But the public visibility and impact of such serious moral
discourse is small and diminishing, and the political fora in which it takes place are
therefore increasingly shunned and marginalized. This may not seem like a cal-
amity comparable to terrorism. And yet, such moral corruption is, in one sense, a
more profound danger.

When moral language degenerates into just one more tool in the competitive
struggle for advantage, then this struggle becomes ultimately unconstrained. To be
sure, the power of political leaders and factions is limited by the power of other
leaders and factions, and is restricted also by procedural checks and balances. But
all these constraints are soft and flexible, themselves subject to indefinite modifica-
tion through the use of political power. In so far as political players understand
that their competitive struggle for power is always also a struggle over the rules
governing this competition, they tend to be ruthless in this competition because K
there is no other long-term protection of their interests and values ThlS P,
is well explicated in Rawls’s discussion of a modus viven
alternative model is that of an overlapping consensg@ 'ﬁrm, w1dely
recognized social rules to which all majorgr verse reasons, have
a principled moral commitmeng’ B out s lapping con-
sensus, there can m trust among adﬁo‘@ ich’ comes from
recogpizing ope n&‘kjgenumely IQg are at least committed to
t;ﬂ(‘ . The moral 1m%tna] avoiding a world without trust and

( @1 ut shared er moral reasons to honour morality’s cent-
P ral imperative ?aﬁgtlons of moral language to both domestic and inter-
national issues.

VII

We can now appreciate the promised second reason for considering it important
— even if we have not the slightest doubt - to articulate the grounds of our firm
belief that these five terrorist attacks were heinous acts; to articulate our understanding
of why these attacks are wrong, or what makes them wrong, as I have tried to do
earlier. We must do this to honour morality’s central imperative, which requires us
to elaborate and extend our moral commitments to the point where they impose
clear constraints on our own conduct. This is crucial for being moral persons, rather
than persons acting under colour of morality. And it is crucial also for being prop-
erly recognized as moral persons, as persons with genuine moral commitments that
we are willing to discuss and are determined to live up to.
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There is considerable scepticism outside the affluent West about the moral fer-
vour with which we have condemned the terrorists and prosecuted our war against
them. Occasionally, such scepticism comes with sympathy for and even celebra-
tion of the terrorists. Far more frequently, however, the sceptics share our convic-
tion that those terrorist attacks were very wrong. Their scepticism involves the
judgment or suspicion that we are moralizing in bad faith, that we are interested
in morality when this serves to win us support or sympathy or at least acquiescence,
but that we have no interest in the moral assessment or adjustment of our own con-
duct and policies.
In my view, these sceptics are essentially correct. But before presenting
some evidence to support their case, I should state clearly two points that I am not
making and in fact strongly reject. I reject the view that wrongful conduct by our
governments renders the terrorist attacks any less unjustifiable. My moral con-
demnation of such attacks is based on the harms they inflict on innocent civilians,
who do not become permissible targets for lethal attack by wrongful policies of —
even their own — governments. I also do not claim that it is impermissible for those
who are doing wrong to fight the wrongs done by others. My main point in dis- K
cussing our governments’ conduct and policies is to show that our politicians geke
momentous action, in our name, without any effort to apply the éh 6
fess in our name to decisions that cry out for moral )ustl 1&1 By ca
by, comfortably, without any such effort is u
Let me illustrate the point b ell kno, hts of the
‘global war on terror’ ( C estrated by the governments

Central to theWT s§h&”conceive &w that the terrorist danger
]usty.u}g crecy and dlSlnf '%. ards the media and the general
e

( ven ~ The suggestion was, and still is, that the
P success of the wa?es that most of this effort be exempt from public
scrutiny and that &ven the scope of this exemption should not be disclosed.”” A
well-known and typical example is U.K. Attorney General Lord Peter Goldsmith
threatening British media with criminal prosecution for reporting that President

Bush had proposed to bomb the Al Jazeera television station in peaceful Qatar.'®

An early episode in the GWOT was the overthrow of the Taliban regime in
Afghanistan. In this initiative, our governments chose to rely heavily on the United
Islamic Front for the Salvation of Afghanistan. This ‘Northern Alliance’ had been

losing the civil war against the Taliban, but massive Western air support, funding,

and U.S. teams of special forces turned the situation around in its favour. Thousands

of Taliban fighters who had laid down their arms in exchange for a promise of safe
passage to their home villages in an orderly surrender negotiated with the parti-
cipation of U.S. military personnel, were instead crammed into metal shipping con-

tainers without air or water for several days. Between 960 and 3,000 of them died

in agony from heat, thirst, and lack of oxygen. Some of the survivors were shot dead

n get
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course, they traffic heavily in moral and specifically religious rhetoric, on both sides
of the Atlantic. But is there any evidence that those who design and implement coali-
tion methods in the global war on terror have thought carefully about their moral
justifiability? Such serious reflection is what they would engage in if they were
genuinely concerned that their conduct — or let me say, our conduct, for they are
acting as our elected representatives in our names — be morally justifiable. And had
they engaged in such serious moral reflection and convinced themselves that these
methods are indeed morally justifiable under existing conditions, would they not
want this justification to be publicly known so that we all can appreciate that what is
being done in our names is, appearances notwithstanding, really morally justifiable?

The conduct of our politicians is better explained by their desire to act under
colour of morality. This requires no more than the bald assertion that we are doing
the right thing, presented in appealing tones of sincerity and commitment. What
is most astonishing here again is that our politicians get away with this so easily.
This is astonishing not merely in the GWOT case here under discussion, but in
U.S. and UK. foreign policy more generally.

In the 1990s, the United Nations maintained a stringent regime of economic K
sanctions against Iraq. These sanctions greatly reduced access to foodstuffs
medicines for poor Iraqis and further degraded Iraq’s heavily da
ture, preventing the provision of electricity, water and sa % dévastatmg

3 rlght then U.S.
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m®ral question is even a larger one. Don’t we
owe to the Am nd to the American military and to the other coun-
tries in the regio that this man [Saddam Hussein] not be a threat?

Stahl: Even with the starvation?

Albright: 1 think, Lesley, it is hard for me to say this because I am a humane per-
son, but my first responsibility is to make sure that United States forces do not have
to go and re-fight the Gulf War.**

The interviewer left it at that, and the remarks drew scant media attention in the
U.S. and Europe and were not noted in Albright’s Senate confirmation hearings
for Secretary of State that same year. The remarks were much reported and dis-
cussed in the Arab world, however, and apparently motivated at least one of the
terrorists involved in the attacks described above.” In her biography, Albright expresses
deep regret about her remarks: ‘Nothing matters more than the lives of innocent
people. I had fallen into a trap and said something that I simply did not mean’.**
But if nothing matters more than the lives of innocent people, then why were
these very severe sanctions continued without regard to their effects on Iraqi
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civilians? Despite considerable variation in the estimates, it was clear from the start
that the sanctions’ health impact on Iraqi civilians would be devastating.* The most
careful studies I have found are Richard Garfield’s, who estimates that mortality
among children under § rose from about 40-4S per 1,000 in 1990 to about 125
per 1,000 during 1994 -99 and stresses that many of the surviving children sustained
lasting damage to their health.*® Garfield estimates excess deaths among children
under S at around 3,000 per month for the 1991-2002 period, with a confidence
interval of 343,900 to 525,400 deaths for this entire period.”’

In 1998, Denis Halliday, co-ordinator of humanitarian relief to Iraq and
Assistant Secretary-General of the United Nations, resigned after thirty-four years
with the U.N. Explaining his resignation, he wrote: ‘T am resigning, because the pol-
icy of economic sanctions is totally bankrupt. We are in the process of destroying
an entire society. It is as simple and terrifying as that . . . Five thousand children are
dying every month...I don’t want to administer a programme that results in
figures like these’. ** He added in an interview: ‘I had been instructed to implement
a policy that satisfies the definition of genocide: a deliberate policy that has effect-
ively killed well over a million individuals, children and adults. We all know that
the regime, Saddam Hussein, is not paying the price for economic sanctigag; o
the contrary, he has been strengthened by them. It is the li e
losing their children or their parents for lack of untr I‘Efﬂat is clear is
that the Security Council is now out of here undermine its
own Charter, and the Declaratiopyof ts and AConventlon.
History will slaught n bl > 1In 2000 11 a ces or, Hans von
Spongck, algo ig t 1rty tw erv1ce, while harshly critic-
iz{n ‘ i s reglme as well @ th nesty of the relevant officials in the

V Clint .60 ta Burghardt, director of the U.N. World
Food program? esigned for the same reasons.”'

Nothing mafters more than the lives of innocent people. Most of us would agree
with Albright on this point. Most of us would also agree that her, and our, first respons-
ibility is to our own country. And most of us endorse these two commitments in
such a shallow way that, like Albright, we do not even notice the tension. Then,
when a choice must be made between promoting the interests of our country —
our government, citizens or corporations — and those of innocent people abroad,
we routinely prioritize the former without so much as examining the cost that our
choices will impose on the lives of the innocent.

In this spirit, the U.S. and U.K. governments have stated that they do not track
civilian deaths in the aftermath of their invasions and occupations of Afghanistan
and Iraq.” And in the same spirit our governments press their favoured economic
rules and policies upon the rest of the world. Structural adjustment programmes
required by the IMF have deprived millions of African children of elementary school-
ing.”® Protectionist trade barriers are unfairly depriving poor populations of a
decent livelihood.* Loans and arms sales are keeping brutal and corrupt rulers in

u\<
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David Miller

Response to Thomas Pogge

Thomas has given us a challenging lecture and essay on terrorism, and the war against
it. Like everything he writes, it is notable for its lucidity, directness and conviction.
His criticisms cut deep, and they are directed even-handedly at both sides — at the
terrorists who wantonly destroy lives without even asking themselves what could
justify their deeds, and at Western governments and their agents who i 1n t m

of forestalling terror commit gross violations of human rights. B &,
use moral language to vindicate their conduct, but th sa.\e::fely, because
they make no serious attempt to explaln 0 ey clajim to stand for
apply to that conduct. Nor can ej 1 e self by hat the other

is doing: the behavi Q ov rnments, in tHe-Mi st and elsewhere,
is not §ufﬁc gr cuse terroy ad@ hose that occurred on 9/11
V?X e these attacks sutici stify or excuse the treatment meted
specte U ~and U.K. governments, among others — hold-
ing them inde trlal transferring them to countries known to practise
torture and so rth
So, a plague on both your houses: it is hard to disagree with the main charges
that Thomas brings. But is he right to be quite so even-handed in his criticisms?
Is there nothing that can be said in defence of the Western response to terrorism?
I want to address this by looking first at how Thomas understands the particular
form of terrorism that concerns him, and the reaction it has provoked among cit-
izens in the countries where the attacks have occurred. Initially he seems inclined
to explain this reaction in terms of the interests of the news media, who see ter-
rorist attacks as attention-grabbing, and of leading politicians, who can use the new
climate of fear to enhance their states’ prestige and freedom of manoeuvre inter-
nationally. But he sees that there is more to it than this. Ordinary citizens regard
these attacks as ‘exceptionally heinous’, and Thomas does not think they are
wrong to believe this. But why are they so heinous? According to Thomas, because
acts that inflict serious harm on people can only be justified by showing that they
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to liberal democracy a special worth, this ascription is not value-neutral.*

for the special merit of liberal democracy is value-laden or pragmatic and usually
both.*” This does not detract from Rawls’s assessment of Nazism. The evidence on

The case

the subject is quite uncontroversial.** As odious as I find Nazism (and its more recent
avatars), I do not think that my valuation of liberal democracy confers a special
right on liberal democracies: the right to a 50/50 or better chance of success in its
own self-defence. If one cannot confer such right, one cannot make sense of the
‘supreme emergency exception’ and its licence for intentional targeting of civilians
during war. Being ‘on the side of the angels” does not confer a right to victorious
self-defence, independent of the means used to achieve it.

Michael Walzer has recently reassessed his own arguments in favour of the
‘supreme emergency exemption’.*” He now argues that the ‘supreme emergency
exemption’ presupposes an understanding of communities as self-perpetuating
over time. He believes that a serious threat to the ‘ongoingness’ of a community
constitutes a ‘supreme emergency’ and as such overrides the values and principles
that otherwise restrain strategies of war. As a result, he cannot help but admit that
terrorism might be justified in a ‘supreme emergency’.* K

Walzer believes that he can avoid excessive appeals to the ‘supreme emerg \)
exemptlon by insisting that it is very restrictive. I am more dou t
I note that Walzer finds a way to argue for the ri htne a‘l Assured
Destruction (MAD) nuclear strategy ad % ers durmg the Cold
War. Ideas play an 1mportant rol of pra position
on MAD reinforces r ‘ s r ther than th e elsewhere

recommgnds.’
m Wrelatwe stren g:‘ me can determine a state’s choices
(@n ddct. The tugn éte argeting of civilians by both sides during
P World War II can d as Ward Thomas shows, to demonstrate that the
norms requiring a tareful distinction between combatants and civilians had been
weakened.* The ‘supreme emergency exemption’, as Walzer, Rawls and others have
stated it, may contribute to this weakness. Where faith in the efficacy of force pre-

vails, reliance on it is likely to follow; weaker norms make it easier to contemplate
war and terrorism alike.

III

The norms requiring that belligerent parties discriminate between combatants and
civilians during war have been strengthened and weakened since World War II.
International treaties and laws have attempted to defend civilians while adjusting
to new technological capabilities.** Legal and ethical training for officers and cadets
may have enhanced the effectiveness of these norms.* But they have been under-
mined by the willingness of the Cold War superpowers to use the world’s population
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The most famous position in defence of terrorism was offered by Jean Paul Sartre in
his preface to Franz Fanon’s Wretched of the Earth (New York: Grove, 1965 [French,
1961]). Also see Ted Honderich’s Political Violence: A Philosophical Analysis of Ter-
rorism (Ithaca: Cornell University Press, 1976).

For examples see various publications at the Center for Security Policy at www.center-
forsecuritypolicy.org/ (accessed December 2006).

Hannah Arendt offers the strongest argument regarding the difference between politics
and violence. See On Violence (note 2). Arendt, though, seems to search for a coercion-
free politics, which I find utopian. Jane Mansbridge criticizes Arendt and others on this
point in ‘Using Power/Fighting Power: The Polity’, in Democracy and Difference:
Contesting the Boundaries of the Political, ed. Seyla Benhabib (Princeton: Princeton
University Press, 1996), 46-66.

I tend to an agonistic view of politics. See Chantal Mouffe’s On the Political (London:
Routledge, 2005) for an articulation of an agonistic position. I am more Arendtean in
my tendencies than Moulffe.

I disagree with John Rawls’s position regarding liberalism and its others. See his Law of
Peoples (note 43).

For analyses see The Brookings Institute at www.brook.edu/ (accessed September 2005).

For a sense of the U.S. current and future military plans see Brigadier General Mike
Milano’s 2006 document “The Army in Transition’ which can be downloade

at www.comw.org/tct/terrorism.html#6 (accessed December \g
See reports and current information at Amnesty In esty. org) and

Human Rights Watch (www.hrw.org).

See American Civil Liberties Ugrj (NQ the Patrl Arw aclu.org
(accessed May 2005 Q

News,abou ﬁ&) in May 204 Tn une he U.S. submitted a report

epoed. Information about U.S. reliance on torture

q ting torture at vari @ tidn centres in Afghanlstan and Iraq, and

afhtanamo Bay, a fa

y third partles?b relatively little coverage.
Wendy Brown, ‘Wounded Attachments’, in States of Injury: Power and Freedom in Late
Modernity (Princeton: Princeton University Press, 1995), 52-76. See also Judith Butler
‘Precarious Life’: The Powers of Mourning and Violence (London: Verso, 2004).
Chantal Mouffe introduces the idea as she begins to engage with Carl Schmitt’s work.
See her The Return of the Political (note 46) and the Democratic Paradox (London: Verso,
2000), as well as On the Political (note 61).
See Giovanni Arrighi and Beverly J. Silver’s Chaos and Governance in the Modern World
System (Minneapolis: University of Minnesota Press, 1999).
Hannah Arendt, ‘Organized Guilt and Universal Responsibility’, Jewish Frontier (1945),
23. I refer to Arendt’s very impressive statement in my The Subject of Violence:
Arendtean Exercises in Understanding (Lanham, MD: Rowman and Littlefield, 2002), 58.
See also Larry May’s discussion in ‘Socialization and Institutional Evil’', in Hannah Arendt:
Twenty Years Later, ed. Larry May and Jerome Kohn (Cambridge, MA: MIT Press, 1996),
83-108S.
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Thomas Dublin

Response to Bat-Ami Bar On

Bat-Ami Bar On offers a thoughtful treatment of similarities and differences
between war and terrorism as both have evolved in the contemporary world. She
emphasizes the difficulty of accepting the most common criterion for distinguish-
ing between war and terrorism: their different treatment of civilians and non-
combatants. Drawing on the work of Mary Kaldor and on discussion of the recent
Israeli-Hezbollah War, she shows how difficult it is nowadays to accept the fre

cited distinction that warfare attempts to minimize civilian ca

ism specifically targets the civilian population. ‘

Having acknowledged the blurrm t tween ‘new’ war and
terrorism, Bar On concludes b S gmﬁca : that warfare
as waged by moder obratic states has a ast rit of being sus-
ceptlble to copt &f@mcal ro d by states, warfare is sub-

Wes, Wthh in turn orted or reversed by political action.

mod es rw1$e distinctly cloudy setting, Bar On con-
cludes that ‘an aa urage . .. can still be found in everyday life’. She con-
tinues ‘to trust politics as the space of responsibility’.

Bar On’s analysis certainly forces readers to think about the place of violence
in the contemporary world. By remaining on the level of abstract analysis, how-
ever, she seems to me to gloss over a crucial dimension of these issues. For histor-
ians, and that is the perspective I bring to this discussion, the devil is in the details.
And as I think about the application of this analysis to the current United States
war in Iraq, I am painfully aware of the divergence between her conceptual ana-
lysis and recent history. In democratic states, leaders are accountable for acts of
aggression committed under their leadership, she argues; non-state actors are not
accountable to any constituency. Is her argument justified in the light of the
American and British invasion of Iraq in 20032 The concept of accountability that
she invokes has proven a thin reed that has done and is doing very little to con-
strain the actions of the American presidency.

Consider for a moment the various sorts of accountability that might have oper-
ated in the circumstances. First, international agencies were significant players in

\L



6 Jeff McMahan

War, terrorism and the ‘war on terror’

‘What terrorism is

Most of us agree that terrorism is always, or almost always, wrong, which is hardly
surprising, since the word is generally used to express disapproval. If an act of which K
we approve has features characteristic of terrorism, we will be careful to deny,

it is in fact an act of terrorism. For example, those who believe t E

of Hiroshima and Nagasaki were morally ]ustlﬁed ten x they were

instances of terrorism. So while we agree h ost alway wrong, we
sometimes disagree about what it j @mmng

To avoid misunder @ y at the outset vt and terrorism
to be. Agts of“ &axd entional & r%eriously harm innocent
peo&t\ f aff ectmg other %‘i‘lrs a group with which the immedi-

( are ide he"aIm is to terrorize and intimidate the other
P members as a meal g some political or broadly ideological goal, though
the aim might be d ferent it might, for example, be to punish or achieve vengeance
against the group as a whole. Although the group against which terrorism is
directed is usually political in nature, it need not be. It might, for example, be the

group of doctors who perform abortions.

Because the term ‘terrorism’ is normatively loaded and therefore tends to be
used by people to describe their enemies whatever their enemies may do, there is
no definition that can capture all the many ways in which the term is ordinarily
used. But the definition I have offered seeks to identify the core descriptive fea-
tures of terrorism, while also explaining why terrorism, in its paradigm instances,
is morally so abhorrent. Many of the definitions currently on offer in the literature
stipulate that the agents of terrorism must be ‘non-state actors’ (thereby conveniently
ruling out even the conceptual possibility that states can be guilty of terrorism;
the most that states can do is to ‘sponsor’ terrorism), or that the targets of terrorist
action must be non-combatants rather than, as I suggest, innocent people (thereby
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terrorism and just warfare. But I will, as a means of understanding the moral
and legal status of terrorists, examine the moral difference between terrorism and
unjust war.

A war can be unjust for various reasons. It might be fought for a just cause but
be unnecessary for the achievement of that cause, or disproportionately destruct-
ive relative to the importance of the cause. Usually, however, wars are unjust because
they are fought for a goal, or cause, that is unjust. I will refer to combatants who
fight for an unjust cause as ‘unjust combatants’ and to combatants who fight in a
just war as ‘just combatants’.

Unjust combatants pose a problem for the understanding of terrorism that I
have offered. When unjust combatants attack just combatants, they are attacking
people who are morally innocent, since those who merely defend themselves and
others against wrongful attack are not thereby guilty of a wrong that makes them
liable. If unjust combatants attack just combatants intending not only to eliminate
the threat they pose but also to elicit fear in other just combatants, hoping thereby
to deter them from fighting, then by the definition I have given, those unjust com-
batants are terrorists. Even if they mistakenly believe that their cause is just and
thus that their adversaries are not innocent, that should not exclude theiﬁin
terrorists, just as the abortion clinic bomber’s mlstaken beliefjabeyt the s
his victims does not prevent him from being a terrorls &1 &nded in part

to intimidate other abortionists. ‘Q
In practice this may not mea w}Qyu comb Ot as terrorists,

since most presum Q ca y mtend for .ﬁe ar to intimidate
other ene t those u who do have that intention

X er- examples to itfo smce no one believes that they are
r1 s. Indee t elieVe that unjust combatants do not act wrongly
at all, provided rules of engagement, even if they intend for their acts

of war to frightéh and deter other enemy forces.

It is, however, hard to discern relevant differences between an unjust combat-
ant and the abortion clinic bomber who intends to terrorize abortionists generally,
and whom most will agree is guilty of terrorism. The unjust combatant is, of course,
an agent of the state and does not act illegally, whereas the bomber is a private indi-
vidual who violates the law. But these differences do not seem to constitute the
difference between permissible killing and terrorism. The unjust combatant is, after
all, the agent of a state that is acting illegally through his action.

I suspect that our tendency to treat the clinic bomber but not the unjust com-
batant as a terrorist derives from our correct sense that terrorists deliberately
attack illegitimate targets together with the mistaken but widely accepted view that
all combatants are legitimate targets. Our unreflective acceptance of the just war
theory’s identification of the distinction between combatants and non-combatants
with the distinction between legitimate and illegitimate targets has, if I am right,
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recognized even by Palestinian terrorists as morally different from the killing of
Palestinian civilians as a side effect of an attack on a launch site for missiles aimed
at Israel. And it is reasonable to hold such terrorists accountable for failing to
recognize the inconsistency between the belief that terrorist acts by their enemies
would be specially heinous and the belief that their own terrorist acts are permis-
sible. In general, therefore, there is less epistemic justification for terrorists than for
unjust combatants to believe that what they do is morally permissible.

Yet the appeal to excuses cuts both ways, for some of the excuses that are often
cited on behalf of unjust combatants also apply to some terrorists. Many suicide
bombers, for example, are credulous and uneducated young people who have been
repeatedly assured by the moral, political and theological authorities in their cul-
ture that the killing of randomly chosen members of a population they regard as
their enemy is supremely meritorious and will gladden the heart of the deity. From
the nature of their action we may infer that they strongly believe that what they do
is right — more strongly, presumably, than most unjust combatants believe in the
rightness of what they themselves do. So, if we accept that unjust combatants do
wrong but, because of the epistemic limitations under which they act, are not to
be condemned or punished, we should also accept that the same may be true, th

perhaps to a lesser degree, of some terrorists.
There is, moreover, a further reason for thlnklng tha ga\?al able to
unjust combatants do not provide a significant erentlatlon between

them and terrorists. The claim tha
the person has acted

and un]ust co t nts 1 mbatants are excused
wh1 ot it 1s, rather, (§r roMists act wrongly while unjust com-

a per is ey obey the rules of engagement.
The second i ence is that whereas unjust combatants who attack

pe 1s exc oses that
t most people b teve t at terrorists

just combatants u aHy intend only to eliminate an obstacle to the achievement
of their goals, terrorists who kill innocent people use their victims strategically as
means to their ends. Common sense intuition tends to distinguish between these
modes of agency, and to regard the opportunistic use of the innocent as the more
seriously objectionable of the two.® It is important to note, however, that this does
not distinguish all unjust combatants from terrorists. Those who intend the killing
of just combatants as a means of terrorizing the enemy also use their victims
opportunistically.

The third and perhaps most important difference between unjust combatants
and terrorist, is that unjust combatants who obey the rules of engagement thereby
respect and preserve laws and conventions designed to limit the violence of war.
Even though unjust combatants act wrongly when they attack just combatants, we
nevertheless grant them legal permission to do so. This legal permission is endorsed
by morality because of its pragmatic utility. Morality is in effect compelled by

uk
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those with a just cause and that it should always be punishable under the law. But
doubts can arise about this. At least in certain cases, it can be and has been debated
whether terrorists have, or ought to have, combatant status. Terrorists themselves
often claim to be combatants, particularly when they are captured, since they
would like to be accorded prisoner of war status. And, perhaps surprisingly, the Bush
administration also claims that terrorists are enemy combatants in its ‘war on
terror’. Are terrorists combatants?

The concepts ‘terrorist’ and ‘combatant’ are not mutually exclusive. Given the
definition of terrorism I have proposed, it is clearly possible for regular, uniformed
military personnel to use terrorist tactics in the course of a war. These would be
combatants who had also become terrorists. Their use of terrorist tactics would make
them war criminals.

Consider, though, whether terrorists who are not members of any regular army
or militia, and who do not openly distinguish themselves as combatants, are never-
theless entitled to combatant status. In the immediate aftermath of 9/11, Bush vowed
that he would bring the surviving terrorist plotters to justice. But this is not what
one does to enemy combatants.® The rhetoric soon shifted, however, and terror- K
ists were declared to be enemy combatants. This is perhaps surprising beca \)
appears to accord to terrorists a kind of legitimacy that they lac th ren
for the shift are transparent. Under international law, con%ﬁ) é attacked

and killed at any time, anywhere, by en y declaring that
terrorists are cornbatants, the admipi wl ted 1tself ht to hunt
them down and kill t t e world mt @gan attempt to
capture t_hem
er, dlsadvanta &1: sh admmlstratlon s point of view,
( t atte or those with combatant status are legally
P granted rlghts an@‘ as well as liabilities. It is because combatant status
carries certain rights and immunities that captured terrorists seek to be classified
as combatants. Combatants who are captured have prisoner of war status, which
means that they may not be interrogated and must be treated humanely and be
repatriated at the conclusion of hostilities. Enemy combatants also have the legal
right to attack military targets, such as military, police, and government personnel
and facilities. If the terrorists of 9/11 were combatants, those who flew planes into
the World Trade Center were guilty of war crimes. But if the others had worn uni-
forms and had flown an otherwise empty plane into the Pentagon, their action would
not have been a war crime; it would not have been illegal at all. They would have
been acting within the legal rights accorded to combatants.
How could the Bush administration invest itself with legal rights to do all that
it wanted — that is, how could it claim the right to hunt down terrorist suspects and

kill them while also denying them both the legal right to attack U.S. military per-
sonnel as well as legal rights against interrogational torture and punishment in the
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innocent people to unreasonable levels of risk at the hands of those assigned to their
defence.

Perhaps the most significant risk is the risk of misidentification. In domestic
law, the principal, though by no means only, reason we insist that criminal sus-
pects be arrested and tried is to ensure that the innocent are not punished by mis-
take. For mistakes are easy to make when criminals try as well as they are able to
evade identification. In this respect both domestic police work and anti-terrorism
are quite different from war. For in war combatants are required to wear uniforms to
distinguish themselves both from civilians and from combatants of other countries.
But no one wears a uniform to identify himself as a criminal or a terrorist.

The risks of misidentification are considerable even in domestic anti-terrorist
action, as was shown recently when British police killed a Brazilian man whom they
mistook for a terrorist shortly after the terrorist bombings in London in 2005. But
the risks of misidentification are exacerbated when anti-terrorist action has to be
conducted in foreign countries, and especially when it has to be carried out with-
out the co-operation of the government of the country in which it is conducted.
In 1973, for example, agents of Mossad, the Israeli intelligence and counter-terrorism K
agency, killed an innocent Moroccan waiter in Norway in the mistaken belief, \)
he was the leader of the Palestinian ‘Black September’ terron
massacred Israeli athletes at the 1972 Munich Ol 1631& dvo ed an
international scandal, but in general the in easonable care in
identifying and attacking forelgn ter e than th 1smg care
in domestic pohce w e o 1st action. Gove en naturally take
greater p_reca Oﬁr jd ¥fling their 1sta e.

ﬂ\ for insisting_on’ §he ment of arrest in anti-terrorist

that terrorj

( the®Opportunity to attack them in isolated areas.
If one attempts t 1

eventively, one generally must attack them where
other people live, thereby imposing grave risks on the innocent. This objection to
hunting down and killing terrorists is often expressed by saying that the harm caused
to the innocent by the attempt to kill terrorists may be disproportionate to the harm
that such acts might be expected to avert.

While there are thus good reasons grounded in the necessity of avoiding harm-
ing the innocent to impose a requirement of arrest on anti-terrorist action, there
are also reasons to believe that the requirement of arrest must sometimes be sus-
pended in anti-terrorist action. These reasons derive from the various ways in which
anti-terrorist action frequently differs from domestic law enforcement.

May the requirement of arrest sometimes be suspended in
anti-terrorist action?

There are three features that together tend to distinguish anti-terrorist action from
ordinary police work. The most important of these is, of course, that the threats
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and perhaps overlapping. The problem of misidentification is that anti-terrorist agents
may mistakenly attack people who have no association with terrorism of a sort that
would make them dangerous to others. The problem of liability is that anti-terrorist
agents may attack people who are associated with terrorism in ways that may make
them dangerous but who as yet have done nothing to forfeit their rights against
attack. In terrorism, as in crime, there are many people who are dangerous, in the
sense that they are significantly more likely than most other people to commit
terrorist or other criminal acts, but who have so far not acted in a way that would
make them liable to preventive action. Such people would be wronged if they were
attacked to prevent them from posing a threat in the future.

The problem of liability is not an objection to preventive defence in contrast to
arrest. For it would also be unjust to arrest a person if one has no reason to believe
that he has done anything to make himself liable to punishment. The problem of
liability is instead a general problem for any anti-terrorist action that is preventive
in character, as most action against suicide terrorists — and indeed most action against
all other first-time terrorists — must be.

The problem is not serious when there is compelling evidence that a person K
has been actively engaged in planning and preparing for a terrorist attack. In tﬁ
cases we can follow the law of attempts by claiming a rlght of 1n t10 a t®
an uncompleted attempt, or the law of consplracy in c1a1 feparatory

actions are themselves a ground of ha ili asure , including
arrest and even, if the condltlons fi 0 of the t of arrest

obtain, preventive attz{( O

t1ve actio

E (But what about p 9 gve recently joined a terrorist organization and are

currently performilig non-violent functions within the organization while training
for possible future missions, yet are not planning, preparing for, or participating in
any actual mission? Are such people liable to preventive attack?

To answer this question, it may help to consider a parallel problem in war. Suppose
that our intelligence services discover decisive evidence that the leaders of another
country are planning a war of unjust aggression against us. At this point, however,
the ordinary rank-and-file soldiers of the country know nothing about their leaders’
plans. Suppose we can defend ourselves against the planned aggression only by attack-
ing now, preventively. Are the unmobilized soldiers of our potential adversary liable
to attack, even though they are not attacking us and even though there is at pre-
sent no war between them and us? Most people believe that they are indeed liable,
simply by virtue of their membership in the military. Anyone who wears their uni-
form is considered by most people to be a legitimate target of attack. Even if our
surprise, preventive attack were illegal, the law holds that our own rank-and-file
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is in many ways an aberration within a law-governed society. Self-defensive violence
is sometimes necessary to protect the rights of innocent persons, but it threatens
the moral presumption that violence should never be inflicted without legal over-
sight. Self-defensive violence engages the two elemental fears that lie at the core of
political philosophy: permitting self-defensive violence involves the risk of anarchy
by multiplying opportunities for the private use of force, and it risks tyranny by pro-
viding opportunities for the extra-legal use of violence by agents of state. The con-
ditions for using defensive force have been formulated with these risks very much
in mind and traditionally the conditions have been very restrictive indeed. Defensive
force must be necessary, proportionate and in response to a threat that is immin-
ent. It is limited, in other words, to necessary action against grave threats that wear
their injustice and immediacy clearly on their face. To borrow a formulation from
international legal jurisprudence, self-defence is restricted to cases in which there
is ‘necessity of self-defence, instant, overwhelming, leaving no choice of means, and
no moment for deliberation’.?

McMahan contests the requirement of imminence, in cases where the threat
to innocent people from potential terrorist attack is high. He argues that if five care-
fully specified tests are met, then a terrorist suspect may be liable to preventi rc

— in other words he may be killed before he poses an imminentt de-
ent. The five tests involve the risk posed by the sus @. 1\’eness of the
preventive killing compared with arre t 5 nforcement officers

by attempting arrest, active membggshi L t otéan?) at the killing

make an actual con t@mectmg innocent
Iam sc beco

ve force in this way. But let

uxr e accept these five fe rrectly stating objective criteria for
@a to prev

still ask how appropriate these tests would
be as operatio 0r real state officials. As we have seen, the norms that
govern arrest and the permissibility of defensive violence are not determined only
by the liability or immunity of suspects. They are also responsive to the need to
protect all of us from arbitrary state power. In this context we must interrogate the
proposed criteria carefully: who will be applying the criteria? On the basis of what
evidence? With what oversight? Are we willing to grant the conditional right of pre-
ventive killing to officials of our own state, knowing what we know of their mode
of operation and the reliability of their intelligence? Would we be willing to extend
these rights to our allies in the ‘war on terror’ such as the Russian, Pakistani,
Turkish or Moroccan secret service agencies?

There is moreover an important additional restriction on defensive force, codified
within most legal systems. We insist on subjecting defensive action to a post hoc
judicial review, in order to determine whether the conditions of self-defence have
really been met. Those who act in self-defence are therefore required to under-
take a significant legal and moral risk: they assume the presumption of wrongful

Uk
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avert harm by killing potential sources of intelligence are long, complex, and de-
pendent on many unknowable counter-factual assumptions. It is highly unlikely that
general argument or specific evidence will settle the question of preventive effect-
iveness conclusively one way or the other.

In the hypothetical examples of philosophical argument, we can simply stipu-
late that conditions such as effectiveness and necessity are met, and this makes for
seductive conclusions. Who would not want to take effective preventive action against
terrorist atrocities, if we know the person killed is really liable to defensive force?
But in the real world evidence is always ambiguous and problematic. The traditional,
restrictive conditions for self-defence are precisely tailored to this ambiguous
reality. They operate in a way that is symbiotic and supportive — when an attack is
imminent it is much easier to be sure of the necessity and proportionality of the
response, and of the unjust nature of the threat. But as soon as one departs from
this traditional context of imminent self-defence, the ambiguity and indeterminacy
of the conditions become radically amplified. How can we know that the future attack
‘prevented’ by the police killing of a terrorist suspect would ever have occurred?
The evidential void created by expanded conceptions of self-defence will most often
be filled by violent action that is arbitrary or politically motivated.

In my view then there are just two appropriate contexts for pgli Q.u’f t
suspected criminals. The first is the ordinary right to ‘g Yoportionate
force in defence against an 1mm1nent thr t 1s right with all per-
sons.® Second, the police have the ortlonat st those who

resist a properly m Q at arrest, after h @ ven a reasonable
opportuw & course t n here is: what constitutes

@lﬂa\o pPortunity to surren ood shows the police officer always

be appropriate d dangerous terrorist operations, and other more cau-
tious protocols tay need to be developed. But many police forces around the world
have experience in conducting arrests of well-organized and well-armed mafia and
drug gangs. This experience must be supplemented by comprehensive ethical and
jurisprudential debate to establish an appropriate set of powers and protections.

This seems like a restrictive account of police powers — and it is. But I believe
that it follows from the premise of treating terrorists as criminals. One risk of draw-
ing this conclusion, of course, is that it will only serve to cast doubt on the premise.
If the requirement to arrest suspected criminals is really as strong as I have sug-
gested, perhaps one should after all treat them as combatants. But the reasons for
treating terrorists as criminals rather than combatants are political and strategic as
much as they are moral.

Since 2001 we have learned the hard way that traditional military force is
poorly suited to combating global terrorist movements. Admittedly the occupation
of Iraq was executed with mind-boggling incompetence, and it is in any case

ut - ? st me out with your hands up!” This may not

uk
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The Rationalists of Islam made substantial contributions to human thought —
to the ethical legacy of humanity and not just of Islamic culture. They did not con-
ceive of the religious text as supplanting reason but as a firm moral foundation that
propels ethical investigation. In doing so, they contributed to the idea of a univer-
sal truth both accessible and accountable to human beings and binding upon
them. They made Islamic civilization part of a historical progression from Greek
philosophy to the European Renaissance and the Age of Enlightenment.* Ibn Rushd
(Averroes), not Thomas Aquinas, was the first to argue systematically that the a
priori principle of moral obligation is to enjoin the good and avoid wrong.*' This
was also Aquinas’s First Principle — often credited with opening the door to the
Natural Rights tradition. And Aquinas was quite familiar with the thought not just
of Averroes but with that of prominent Muslim Rationalists such as Ibn Sina
(Avicenna), Ibn Baja (Avempace), and al-Ghazali.*”? In his Summa, evincing his famili-
arity with the micro-discourses of the Muslim Rationalist scholars, Aquinas frequently
takes sides with one Muslim philosopher against another.
My point is not to make the typically apologetic and historically inaccurate claim:
Muslims did it first! Quite the opposite. Although the Islamic classical tradition was K
rich with ideas well suited to a cultural trajectory favouring human rights, it dlm
bear this fruit. In the West, in part by co-opting Islamic 1nte11ect‘ gle e

the Natural Law tradition eventually gave birth to the Natu tfon, which

in turn was instrumental in developmg a0 umversal human
rights.” And it should be empha51z n rlght ot secular

in origin. Many Wester ore the fact gh s emerged

from degply religiqus Chrlstla e most prominent

]url I@Nﬂ nghts trad1t10 am of Ockham and Jean Gerson
( endor 1 rotius to Locke and Rousseau and more
P recently Karl Bar@ rlsez or ]ohn Finnis were all deeply religious peo-
ple. Christian ethics influenced their commitments, choices and priorities.” Until

the end of the nineteenth century, Natural Rights theorists continued to invoke the
Divine as the ultimate source of obligation; even if rights are said to exist in nature,
it is the Divine that is the source of obligation.

In Islam, the classical Natural Rights thesis was philosophically developed by
Rationalist jurists such as the Andalusians: Ibn Baja (d. 1138), Ibn Aqil (d. 1185),
Ibn Rushd (d. 1198), and Ibn Tufayl (1185).* The same thesis was treated by
Rationalists such as Sadr al-Din al-Shirazi (aka Mulla Sadra) (d. 1641), Ibn al-Hasan
al-Tusi (d. 1067), Nasir al-Din al-Tusi (d. 1274), Ibn Aqil (d. 1119), al-Suhrawardi
(d. 1191, founder of the school of Illumination ), Abu Bakr al-Razi (d. 925), and Fakhr
al-Din al-Razi (d. 1209). The Rationalists had a profound impact on the founda-
tions of Islamic jurisprudence but their influence on Islamic civilization as a whole
waned after the twelfth century. This was a pivotal point; Islamic civilization, under
siege by the Christian West, had now to defend itself against renewed waves of
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schools that increasingly monopolized the legal market, and the implementation
of numerous legal reforms. The end result was the replacement of Islamic law, in
most cases, with the Civil Legal system. The institutions that had once supported
the development of Islamic jurisprudence became entirely marginal. Most schools
of Islamic law were closed primarily due to the shortage of clientele. The death
warrant of Islamic law was the co-optation by the state of the private endowments
that funded the largest and oldest institutions for the study of Islamic law.* A para-
doxical duality developed in Muslim cultures: from the age of colonialism to this
day, Muslims have mostly been governed by the French legal system. At the same
time, the very experts who implemented foreign legal systems would write books
exalting the superiority of the Islamic system. In effect, modern Muslims transformed
Islamic jurisprudence from a dynamic living system to a relic admired but never
used. The reality today is that modern Muslims have been completely deracinated
from their own legal tradition. Muslim legal experts are woefully ignorant about
the institutions and epistemologies that informed Islamic jurisprudence. As a final
irony, Western scholarly discourses on the Islamic legal tradition nowadays have

considerable authority in Muslim secular academies.** K
A )

Some countries attempted to Islamize their legal systems in the 1970s an
by implementing specific measures mostly derived from the h g
politicized measures were not geared to prov1d1ng le a\ e&lstlng prob
lems but to reinforcing the appearance ofyls m mpaigns were high on
propaganda but did little more t ns e perc

slamlc law is
fundamentally at od Q ghts of hum. el% sider the obscene
X‘ world: P igerian rape laws. The

exampl
é of Islamlc law i porary age are hardly surprising. In
e sensatj “ ics that plague the field of Islamic law are
explalned by ti@ OAttdughout the Muslim world of being under siege. Given
Western intervefitionism, this was probably unavoidable.” This sense of being under
siege, combined with an intense sense of alienation from modernity, generated sharply
reactive tendencies including the conservatism and intolerance of the Wahhabis.
Clinging to idealized prototypes (‘the Golden Age’) led to a superficial Islamicity
that was fundamentally rejectionist.

The discussion thus far explains why Muslims failed to develop the full poten-
tial of the Natural Rights strain in their own tradition. Contrary to prevalent
stereotypes, the Muslims of today do not reflect the normative systems of their
forefathers. Wahhabism, the dominant creed of Saudi Arabia (founded on the intol-
erant theological views of Muhammad bin Abd al-Wahhab, d. 1791), has popular-
ized the most anti-Rationalist and despotic trends within the Islamic tradition.
Ironically, Wahhabis would agree with the secularists that there is no place for human
autonomy in the light of God’s sovereignty; they would go on to argue that what-
ever limited rights humans may earn are contingent on the fulfilment of their
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member of the Security Council. This reinforced the perception that the Charter
marked a continuation of Western hegemony. The power of veto enjoyed by the
permanent members (especially in the context of the Cold War) greatly diluted the
impact of the Universal Declaration.

In the 1950s, 1960s and 1970s, Muslim countries signed many human rights instru-
ments of the consensual positivist model. But (as we have seen), the signature of
treaties by authoritarian governments does not necessarily reflect the cultures
of those peoples. Moreover, these conventions and treaties were signed as a means
of gaining favour with the superpowers during the Cold War. The U.S. could
refuse to sign major human rights treaties with impunity but few Muslim countries
dared do the same. Instead, some Muslim countries signed but entered reserva-
tions; they would comply with the provisions only to in so far as they were con-
sistent with Shari‘a,”® thus allowing them to interpret Islamic law in any way that
they wished. In repeated declarations, such as the Cairo, Doha and Casablanca
Declarations,”” Muslim governments affirmed their commitment to human rights.
But the governments most active in passing these declarations were the ones with
the worst record of human rights abuses. None of the countries afﬁrming the K
incompatibility of international human rights with Shari‘a actually enforced the

legal system.

Because of the limited effectiveness of worldw1de \a}fe 1980s wit-
nessed the enactment of regional hu man 1 ch as the European,
African and American conventro rgued t conventrons
were designed to re e regrons th Wm ut this really
holds true n %mere gove ml t the normative choices of

rom afﬁrm1 1nternat10nal human rights, regional

ei
P ( MIOHS reﬁ 3@ sioffS to Partrcularlsm and cultural relativism.

The moral and ethical logic informing human rights treaties did not influence the
normative commitments of Muslims. From the Muslim point of view, the whole
field seemed somewhat farcical. Even if superpowers such as the United States agreed
to be held accountable, they often zealously backed governments with abysmal human
rights records, such as that of Iran under the Shah. The U.S. was willing to pretend
that friends like Israel and South Africa did not engage in discrimination. It verb-
ally condemned but in effect ignored human rights abuses by countries such as Saudi
Arabia. Inconsistency, hypocrisy, or multiple standards infected the foreign polic-
ies of the supposed champions of rights.”’ Muslims have swung back and forth be-
tween the idealism and realism of the West. If Muslims had identified ethical goals and
anchored them in their own intellectual heritage, the effect of Western double
standards might have proved negligible. But one reason why Muslims have not
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most basic and fundamental human rights are not, it seems, always applicable. This
is the theory of the occasionality of rights®” and it never seems to be invoked in
favour of Muslims.

The harm that befalls Muslims from this politically oriented manipulation of
human rights is immeasurable. Very often it affects the Muslim sense of dignity and
honour. Protectoratism is a particularly humiliating form of the occasionality of rights
and a mirror image of the colonial practice of special privileges. Acting like a
traditional or colonial power, the U.S. has privatized significant sectors of the Iraqi
oil industry and then granted itself special oil concessions in Iraq. This comes after
all Muslim countries, Iraq included, had begun nationalizing their oil industries dur-
ing the 1950s and 1960s in what was then celebrated as a major step towards self-
determination. And again, consistent with colonial practices, American soldiers who
raped a young girl and killed her family were not tried in an Iragi court but pro-
secuted by an American tribunal. This behaviour replicates the policies of colonial
powers in refusing to submit their own citizens to the jurisdiction of native courts.
American military tribunals have given out disproportionately lenient sentences to
soldiers convicted of torture, rape and murder. If these soldiers were to commit
the same offences on American soil or if they were tried under Iraqi l
punishments would have been much more severe.®

Even more troubling is the return to a dangerousl @Xaﬂn of protec-
toratism, with the idea that certain ethni t rities must be pro-
tected by the U.S. I was appoint ﬁ t ush to mmission on
International Religi served as a ﬁr for three years,
Ibeca_me extramply d that the, sh st ientation towards the colo-

x isaya — th lacing Af slim religious minorities under the
n&l on of e y 2006, American Copts held a convention
in New York C % &gntlon to the purported persecution of Copts in Egypt.
The convention Yeceived a letter from President Bush stating the protection of Copts
in Egypt was a matter of U.S. national security. The letter did not explain why the
protection of Copts, as opposed to, let us say, Muslims living in Israel, is a matter
of U.S. national security.* Clearly, the U.S. is following the age-old rule of ‘divide
and rule’, replicating the colonial practice of Balkanization by playing off the Muslim
world’s religious, sectarian and ethnic divisions.

All of the practices discussed above — exceptionalism, occasionality, the civiliz-
ing mission and so on — are means to something much more important. This is to
provide the U.S. with its claim to high moral ground. It enables Americans to see
their interventions as by definition benevolent and to react with shock and con-
tempt when their interventions are resented. A narrow range of words is used to
articulate this objective: freedom-loving people, God-given rights, and God-given
liberty. Symbolically, this language differentiates between the good and bad - it dis-
tinguishes friend from foe. It is a partly secularized version of the historical ‘God-
fearing people’ versus ‘savage heathens’. Muslims are told that in order to become

IS\
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they have remained quiet about the escalating levels of repression in countries where
Islamic groups were believed to be particularly strong (Tunisia, Mauritania,
Yemen, Bahrain); and failed to take decisive stands when popularly elected govern-
ments with Islamic proclivities have been overthrown by secular military juntas
(Pakistan, Turkey). The same bias is responsible for wasted opportunities in deal-
ing with liberal but Islamic orientations in Sudan and Iran and has led to the immoral
practice of persuading one country to invade another either to bring the downfall
of a purportedly Islamic government or to prevent such a government from com-
ing into power, as in the invasions of Iran by Iraq and Somalia by Ethiopia. Part of
the price tag for attempting to overthrow the Islamic Republic of Iran was a
decade-long silence on Saddam’s intolerable human rights record and his infamous
genocide against the Iragi Kurds.

In short, it is difficult to ignore the reality of Western anxiety concerning
Islam in power. It is difficult to explain to Muslims the ease with which Western
countries deal with extremist Hindu parties coming to power in India or funda-
mentalist Jewish parties coming to power through coalition in Israel. Compare this
with the attitude of Western states towards any Islamic political party regardless
of its profession of democratic values: the Muslim Brotherhood in E an
Jordan, and the Islamic Renaissance Party in Tunisia.®’ It is hs (@t
the Muslim laity responds to these 1ncon51stenc1es b a $not too dlS-

tant historical memory; its expenen Orts arguments about
double standards, hypocrlsy, an 11 &D
The despotic se Q’ ts f Mushm co y elieved they
had ur_lderst £K e game & bemg pressured by Western
b ut thelr abysmal % s records if they limited their repres-
VO Islamist to be their most formidable foes. With the
end of the Coh@\; s euphoria about the possibility of a new era for human
rights. But in th® Middle East this sense of hopefulness was shared only by a few
secular thinkers. Almost all Islamists took a pessimistic view of this new period. During
the Cold War, Western governments sought tactical advantages in supporting some
Islamist movements — alas, not always the most humanistic or enlightened move-
ments. With the end of the Cold War this incentive no longer existed. It is import-
ant to remember that most of the governments of the Muslim world are not only
staunchly secular but have a well-founded fear of anything Islamic that they cannot
control. Some governments, such as the Moroccan, Sudanese, Libyan, Pakistani,
and other states, wear a thin Islamic veneer in the belief that this bolsters their legit-
imacy, coupled with zero tolerance towards any competing claim to Islamicity. This
intolerance is even more severe in the case of Saudi Arabia, whose proclaimed rai-
son d’étre is its guardianship of the two holy sites of Mecca and Medina and of authen-

tic orthodox Islam. A dissenting Islamist in Saudi Arabia is guaranteed to meet a
grimmer fate than that of a dissenting secularist.

u\i
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13 It is perfectly possible for a jurist to find no convincing evidence that God has any will

concerning the situation at issue. In these situations, jurists are supposed to rely on mandat-
ory legal presumptions such as: Unless there is specific evidence of a prohibition, per-
missibility should be assumed, or: Every person is presumed to be free of obligation or
liability unless there is evidence to the contrary, or: Individual harm cannot be presumed
to constitute a public harm, but public harm is evidence of impermissibility. For a more
detailed discussion, see Khaled Abou El Fadl, Speaking in God’s Name (Oxford: Oneworld,
2005), 9-169. For a more detailed discussion of the Fatwa and the Islamic legal pro-
cess in general, see Khaled Abou El Fadl, The Authoritative and the Authoritarian in Islamic
Discourses, 3" printing (Alexandria: Al-Saadawi Publications, 2002).

14 See Islam and Human Rights (note 4).
1S In the wake of the genocide against Muslims in Bosnia the United States did not react

16 All Islamic sects and schools of thought agree that enjoining the good amGn
r’

by demanding that educational curricula in Serbia or Croatia be revised to remove
bigoted teachings about Islam. Likewise, the United States never admits the existence
of racially prejudiced or religiously bigoted portrayals of Arabs and Islam in Israel.
Moreover, the American government itself has not been open to having conversations
either with Muslim states or NGOs about the way that Islam is taught in public schools
in the U.S. These facts are well known in the Muslim world and contribute to the sense

of disempowerment felt by many Muslims. »K

€ theo-

the evil is a solemn ethical obligation on Muslims. There @r
f the faith. All

logical disagreement as to whether this obligation ﬁ

Muslims are in agreement that there e ﬁ‘e n

testament of faith; (2) five daj a&@tmg the mg i

ing alms to the p t@ tidn of zakat); an &Ha 1) grimage to Mecca

onge in Weﬁ capable of iz éa nalist school of thought (his-
njen

as the Mu ’tazil that the duty to enjoin the good and

122-4.

P ( e%xﬁe evil was § e slamic faith. See The Great Theft (note 10),

17 The term 1 &here does not necessarily mean a detailed set of positive commandments;

the law means the fundamental and basic Divine directives to human beings, directives
not subject to the vagaries of time and place. The Covenantal Law is absolute, immutable,
eternal, and inherently good (Shari‘a). What is derived from the Covenantal Law is con-
tingent, contextual, revisable and experimental (figh). On the distinction between
Shari‘a and figh, see Speaking in God’s Name (note 13), 30-40; Irshad Abdal-Haqg, ‘Islamic
Law: An Overview of Its Origin and Elements’, in Understanding Islamic Law, ed. M.
Ramadan (Lanham, MD: AltaMira Press, 2006), 3—42.

18 See Speaking in God’s Name (note 13), 27-8.
19 There are various definitions of the Islamic classical age, but in this context I use the

expression to refer to the period from the time of the death of the Prophet to the ninth/
fifteenth century.

20 Modern-day Islamists retort that the Qur’an provides a coherent ethical framework for

a humanitarian ideology. This often-heard argument ignores the distinction between
the potentially perfect realization of the Qur’an and a cultural realization of it. The Qur’an
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in general vis-a-vis non-Muslim religions and their religious laws is also well
known.

Such openness cannot be taken for granted in our age. And, more importantly,
it cannot be imposed. It reflects a healthy societal attitude towards diversity that is
sustainable only when it comes from within.

This is especially relevant with respect to the provisions for capital punishment
(hudud) in the Islamic tradition. A majority of pre-modern jurists agreed that
these punishments should form part of the law but accepted that the execution (or
suspension, commutation or revocation) of these punishments was the prerogat-
ive of the supreme political authority. They also insisted on the extremely strict
standards of evidence and procedure required for conviction. However, they could
never reject the principle of capital punishments: to do so would have implied
that their legislative predecessors, including the Prophet, had been mistaken. No
Muslim jurist would or could do that. Thus provision of the death penalty for a
capital crime enjoys a wide consensus; and in classical legal doctrine, only considera-
tions extrinsic to the crime itself, such as the intervention of the state, constitute
any impediment (mani’) to the prescribed punishment. The ‘capital’ nature of the K
crime itself is unalterable. The dynamism of the tradition allows for an ess \)
continuity that can accommodate a changing world. This kind o t1a S @r
remind us of the English constitution.

In the search for a common language foryt ﬁ ~an ethlcal lexicon
— there are therefore more than sufficie t w1th1n tradition
to contribute to conte 11 S phlcal ethlcs Isla.‘1 ns within the
Mushm world ayt Ins e International Institute

wnd Civilization ( ahdhatul Ulama (Indonesia) and
( Found 1) e leadlng the way in this regard. It is still
P early days, but th mlsmg, particularly with the growth of a scholarly
class conversant with Western traditions. They have taken a long time to reach this
point, it might be said. But by the same token, the yoke of colonialism and imperi-
alism was also of long-standing. Change does not often come quickly and cannot

have permanent results unless it comes from within the tradition.

The loss of the caliphate — a previously unthinkable event — left an indelible mark
on the development of the Islamic intellectual and juridical traditions. Western hege-
mony led to the degradation of the schools of law. Imperialism, colonialism, and
then nationalism realigned priorities in public education and downplayed the
importance of a sound religious education. It is not surprising that, in such a sys-
tem, many who favoured the ‘open exploration’ recommended by al-Ghazali' no
longer went into religious studies but became engineers and doctors.

And today we are seeing the results of this redefinition of educational prior-
ities. When ‘Islamization’ came about, it was informed by identity politics rather
than a real philosophical impetus towards the creation of a modern Islamic nation
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recital of their ‘deserving it’ or ‘asking for it’. Such language attempts to justify what
is always unjustified: the infliction of suffering.

By creating a trauma-aesthetic and sorting perpetrators, bystanders and victims
into positions of hierarchy, we are complicit with this language and recognize
degrees of responsibility in the victim, thus in some sense ourselves justifying the
infliction of pain.® When the pitiless actions of some perpetrators are presented as
more ‘comprehensible’ than others (more on this later), we, too, sort victims into
a hierarchy of suffering. Indeed, we aestheticize not only the pain of the victims
but our own responses to their pain. The very process of discussing injustice
inevitably promotes the distancing process that we so loudly lament. The debate
invites us to assess what becomes a spectacle of pain and to do so aesthetically, con-
templatively. Like it or not, vision is an act of aggression, a disciplining activity. As
one of Iraq’s greatest female poets, Nazik al-Mala’ika, put it in her poem about the
torture by the French of an Algerian resistance fighter:

The details of your torture were on every tongue,
And that hurt us, it was hard for our sensitive ears to bear.

Going on to add: O
Did we not use her suffering to give meaning to our poetry? \e ‘C

Was that a time for song?”

Simone de Beauvoir — an ardent o ?A rlng th erian War

- reminds us of an i Q e accustomed.g @ﬁple s pain. As

she acknowle X 1n 9(‘3 e burns in sexual organs, the nails

torn\j‘) a¥ments, the shrieks Ismns, outraged me’, but by the
nth o

( fD e g saylng ‘like many of my fellow men, I sup-
pose, I suffer fro'?{\ anus of the imagination ... One gets used to it".*

Are we so numb? In an article published over ten years ago but even more
relevant today, historian Eric Hobsbawm observed that people have ‘got used to’
terror. T don’t mean we still can’t be shocked by this or that example of it’, he observed,
‘On the contrary, being periodically shocked by something unusually awful is part

of the experience’.9

III

The international shock caused by the Abu Ghraib photographs suggested that
‘something unusually awful’ had happened. The horror was not because of the
torture as such, since that was well known, and continues to be endorsed at the
highest levels. Of course, there were those in whom the photographs elicited pat-
riotic celebration rather than distress. Republican senator James Inhofel, speaking
to a Senate Armed Services Committee hearing, was, he said, ‘outraged’ by the

uk
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itself to the realities of conflict, which are far different from the Western European
environment from which the ICRC’s interpretations of the Geneva Conventions
[is] drawn’, he alerts us to the fact that the human’ in his conception is Western."®
‘When the military does not even deign to record Iraqi deaths, we are bound to reflect
on the construction of a racial and religious enemy that is evidently not as human
as ‘us’.

Four main anthropogenetic strategies help draw the line between the human,
the inhuman, and the non-human: torture, religion, human rights, and trauma
narratives.

v

First: torture. The shock of the current ‘war on terror’ resides particularly in the
way acts of inhumanity have focused on the sexualized body. In the contemporary
crisis, the emphasis on sexual abuse is not (as some critics may wish to insist) a
deviation from hardnosed considerations of all-pervading state power and seem-
ingly unassailable military muscle. Where discrepancies of power between protag- K
onists are so disproportionate as to render systems of law (national or 1nternatlfd \)
hollow, and where individuals from forty different nations ca
liminal space of Guantinamo Bay, a place of doubtful le ﬁ ﬁt not ‘of’
Cuba, a country with which the U.S. has n ﬁ olitics operates on
the body. This body has been extraggdin alized. A

It is surprising, the Qa ajgh! ugh- sex has bee e%@l y and relent-

%l( as bee a sexualized dimension.

lessly in ;he ter
Des We as a weapon of'w; r a technology of dehumanization
( ss Hy es osnia and Rwanda (both dubbed prim-
P 1t1ve, warring natlo?b entators remain reluctant to draw similar conclusions
about reports of the behaviour of American and British troops — even after digital
culture provided us with an avalanche of abusive images, a visual glossolalia of
sexual horror.

This occurred despite the fact that the full extent of the abuse has been con-
cealed. After all, when the Abu Ghraib scandal broke, members of Congress were
shown 1,800 other photographs and videos, some of which were — and still are —
considered far too revolting to be broadcast.' In particular, photographs of female
victims of abuse have been deemed far too politically explosive to be placed in the
public domain. The emphasis laid on abuse by female perpetrators, with its implica-
tion that this was particularly injurious to Islamic men, has been allowed to over-
shadow the equally heinous but more ‘conventional’ abuse of women, for which
the Bush government seems to have escaped responsibility.

For many principled feminist, pacifist, and human rights campaigners, it has been
difficult incorporating the existence of female perpetrators into their analyses of
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or (fire-) arm. In talking about weapons of torture, Elaine Scarry refers to the way
in which ‘in converting the other person’s pain into his own power, the torturer
experiences the entire occurrence exclusively from the non-vulnerable end of the
weapon’. But in those forms of sexual abuse employing the penis, the perpetrator’s
attention begins to ‘slip down the weapon toward the vulnerable end’, contesting
its power.” The cruel triumph of the female perpetrators resides in the fact that
they tortured without consciousness of that form of self-vulnerability.

Finally, some attempts to understand female perpetrators at Abu Ghraib ask:
might sexual violence ‘masculinize’ torturers who happen to be biological female,
while ‘feminizing’ victims who happen to be biologically male? In studies focusing
on sexual violence in war and in prison contexts, this is a popular argument. Male
victims are said to become ‘social women’; male perpetrators have their masculin-
ity enhanced; female perpetrators become ‘social men’. On this account, cruelty is
synonymous with virility and the female abuser is ‘really’ a man. Thus, Lynndie
England is described as a ‘phallic female’, ‘tomboyish’, a ‘leash-girl’, who turned out
to be ‘something other than a natural lady’.”’

At first sight, this is a simple way out of the dilemma: nothing much changes - K
just a few labels. The female is erased and coded as male. There is an eas
the argument. And there is no doubt that both male and §e é
taunted victims with degraded words used to refer to a@ ﬁbu Ghralb

were

for instance, male prisoners were goade forced to wear

female underwear. There is also n rators take strength
and power, as well @{ﬁ ir actlons B os ur s female per-
petrators i spcial oth to i p@ 1 ink between manliness

Wto remforce the di A] male active and female-passive. The

P ( eMI\d notl? emininity as active/passive confuses social

imaginary with! placmg women outside the symbolic order.

Moreover, what we have seen in Iraq (and elsewhere) is not women particip-
ating in masculine rituals, but women using conventional tropes of their gender
to shame and subjugate. While male guards in Abu Ghraib stomped on male
prisoners with boots, threatened to bugger the men in the showers, and poked phos-
phoric lights up their arses, the women threw menstrual fluid and slowly strip-teased.
We have to take seriously the idea that female perpetrators are not simply imitat-
ing men, but living out their own fantasies about power and sexuality. Sharon Marcus
put it succinctly when she pointed out that taking ‘male violence or female vulner-
ability as the first and last instances in any explanation of rape is to make the identities
of rapist and raped pre-exist the rape itself”.”*

This was what made much of the world recoil in horror when the Abu Ghraib
photographs were released: female rapists as agents of extreme sexual cruelty. These
women were regarded as much worse than their male comrades in atrocity: they
were not merely inhuman, but monstrous. Even when women were engaging in abuses
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least at the personal level. Indifference to identity was transformed by repetition
into reliance on identity.

That Victorian world could not contain its tensions and hostilities, and it took
more than half a century, until the 1960s, to restore the project of an open world
governed once again by the imperatives of commerce. The hostile Soviet bloc (an
ideological enemy of markets and commerce) collapsed and gave way to this ideal
in 1989, and one neo-liberal (Fukuyama) famously proclaimed it as the End of History.
The theory of comparative advantage, a new freedom of the seas under the flag of
neo-conservative globalization, was meant (once again) to dissolve antagonisms and
anxieties, to flatten the earth, to integrate the Lexus and the Olive Tree. That, at
any rate, was the proclaimed purpose of the ‘Washington Consensus’.

But many of the putative beneficiaries did not see it that way. The reason they
failed to appreciate the benefits was that a global dollar hegemony undermined their
own existing local hegemonies. The prospect of rising standards of living was no
compensation for loss of local identity and authority. Across the various global peri-
pheries the spread of globalization (in its commercial or military forms) menaced those
who had held sway there before as domestic generals, chieftains, politicians and priests
The British Empire in its day (and its French, Belgian, Spanish, Por an

American contemporaries in the nineteenth century) often us E
local supremacies. Between the wars, Britain used air vely to intim-

idate village chieftains. But the ﬁrep r, and ‘soft’ power of
cultural persuasion (though ofte ere less of the U.S.A.
today. Across cultuyes ﬁ\‘rﬂl een accepte ng to identity is
a mortal the at e e proh1 challenge to selfhood, to
}ﬂ famlly, to the infe natlon and its symbols, to the icons
(130n, jus strmnt and resorting to violence.

One 1nterp? e outrage of 9/11 was that this was the long-delayed

revenge of the Wretched of the earth. In response, it was rightly pointed out that

the perpetrators of terror were often well educated and well off. Bin Laden was the
rich son of a rich construction mogul; Mohamed Atta had professional training
in a German university. Even Ayatollah Homeini or Mullah Omar belonged to
their countries’ elites. Their sources of their authority were local, not universal:
the secular nationalist development dictatorship of a Saddam Hussein, Assad,
Mubarak or Mugabe; the nationalism of Pushtun warlords in Afghanistan; the
religious fundamentalism and Arab nationalism of Bin Laden; the divine authority
of Ayatollahs, Mullahs, and Taliban. However powerful on the spot, these local
elites could not compete in the dollar game. But they had a measure of immunity
as well. No one has claimed the reward for Bin Laden yet. They were bound to be
beaten in the globalized game of commerce. The challenge of dollar globalization
has elicited a broad range of evasive and defensive responses, across the globe. For
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If the killing was not premeditated, the murderer’s punishment would be sub-
ject to the authority’s discretion [ta’zir] and he would in any case be liable to pay
the relevant compensation [diya].

As for a valid military target in a war zone, the Shafi'T School has historically
considered the possibility of justifying collateral damage, whereas other schools have
held it to be outlawed in all cases. The following are the conditions stipulated for
allowing this controversial exception (in addition to meeting the most important
condition of them all: that this takes place during a valid war when there is no
ceasefire):

1 The target is a valid military target.
2 The attack is as a last resort [min dariira] (such as when the civilians have been
warned to leave the place and after a period of siege has elapsed):

JHE) Cpe W) 8y o ema W Y JRIL 2 OB I Caga s

3 There are no Muslim civilians or prisoners.

4 The decision to attack the target is based on a considered judgement on the part
of the executive or military leader that by making the attack, there is a good chan
that the war or battle will be won.

(Furthermore, this position is subject to khilaf among ot gard to

whether the military target can be a Jew1sh 0 $ - ztab or other

non-Muslim one, since the sole prlm ‘i dto 110 this exception
concerns an incident restrlc mushr m erse of Sura

al- Tawba in Q_uest:‘x‘ S

Irte ect any

itions is analogous to not

éq onditions yer [Salat ] with the outcome that [the
tion ] beco and ineffective [ fasad]. This is why the means
0

of an act [ aﬁ mﬁ) rrect and valid according to the rule of Law in order

for its outcome to be sound and accepted, as expressed succinctly in the following
aphorism of Imam Ibn ‘Ata Allah (may Allah sanctify his soul!):

bl i 2 abisy 8
[He who makes good his beginning will make good his ending.]

In our Law, the ends can never justify the means except when the means are in them-
selves permissible, or mubdh (and not haram), as is made clear in the following famous

legal principle:
duana duazdll Zlgu}}:x.cl.laf\l:\ja]\ :d_\...uj
[The means to a reward is itself a reward and the means to a sin is itself a sin.]

Hence, with even a simple act such as opening a window, which on its own is only
mubadh or halal, that is, neither worthy of reward nor sinful, when a son does it with
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IV Glossary of Arabic terms — Shaykh Gibril F. Haddad

Ahadith al-Ahkam  hadithic proof-texts for legal rulings

ahl [1] people; [2] experts or qualified adherents or practitioners
‘agql intellect, reason

‘amal  deed, action

asl  see usil

Ayat al-Ahkam  Qur’anic proof-texts for legal rulings

bab chapter or legal subject

Banii Adam  human beings

dabit see dawabit

dd'T  summoner or preacher

Dajjal  lit,, ‘imposter’; the Anti-Christ

darara necessity

dawabit  pl. of dabit, standard or principal rule

Doctor Angelicus  The Angelic Scholar, a title given to Thomas Aquinas, the great
theologian of the Western Church, who is compared here to al-Ghazali

dunya  this world, this life
cO-
)

fad'ida benefit

fagih see fgh 53_\6

fard ‘ayn  personal obligation "
fard kifaya communal obhgatl NO 0 A
far'T  adj. from far'gses fe .‘ 3

fasl  see fugii ‘ﬁ? @

W ké pthion, legalr ons
lamic j ﬁ rtlse of the faqih; adj. fighi = legal

fitna  strife, te? uctlon, delusion, chaos, trial and tribulation

fitra  sane mind and soul, primordial disposition

fugahd’  pl. of faqih (q.v.)

furi®  pl. of far’ = [1] branches (of the Law), secondary legal texts; [2] corollar-
ies, corollary legal principles

fusil  pl. of fasl = sections or legal particulars

Hadith a saying of the Prophet Muhammad, upon whom blessings and peace
halal  lawful, permitted

hagiga  truth, reality; true meaning; substance

haram  categorically prohibited, unlawful

hasil  legal outcome

hukm [shar'i] legal status, legal ruling

Iblis Satan

Ihsan  Excellence, the pinnacle of religious practice

Iima® Consensus
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