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PI{B TRELAW OF EVIDENCE

Lecture 1: Introduction to the Law of
Evidence



Adm|55|b|I|ty for Wﬂ’\ﬁurpose?

EV|dence %‘t‘“ 'Qp%rpose l.e. To prove
sorpatPing: pa@

Example: Syd told me the car he sold me was a 1948
Morris;

| might want to admit that evidence merely to prove
that Syd said this;

Or, as evidence of my belief that it was a 1948 Morris;
Or, as evidence that Syd is a fraudster;

Note that evidence might be direct evidence of
Purpose A, but only circumstantial evidence of purpose
B.



This week
notes? o\

First, an expt t@uﬁl%?the burden and
stamd@id Qfa;ﬁ})%a?

Second, an explanation of the legal and
evidential burden;

Third, a discussion of criminal cases;
Fourth, civil cases;

Last, all you need to know about
presumptions.



Exceptions to the orthodoxy: pre-

Lambert‘elaw\“‘
ores™

* Insanity; 3 First ﬁ( % t g_\.@ %mgton
|nsan| ce

Insanity. If the a }an bear the burden of proving it. (so have
both the I and

?g@n productlon ). The D is credited with presumption of
sanity wh nIy D may put irfissue. Applies M'Naughten's case

. Express provisos;Second exception to Woolmington

express reverse onus clauses - statute expressly place a probative burden on D

* Implied provisos; implied reverse onus clauses. R v Edwards -

courts can imply ROCs even if the exact words of the provision

are not used. R v Hunt - while the Woolmington emphasis on
Parliament’s intention not to place a burden on the accused
remains clear, it depends on the facts of the case. Not just a
question of language but also what Parliament intended.

 Rv. Edwards [1975] QB 27;
 Rv. Hunt [1987] AC 352.



MOk 9.
Areverse onus clause |ifgvv\s W|t te that shifts the burden of proof onto
sprove

the individual spemélw of the information. Typically, this provision
concernﬁf 3 dant in either a criminal offence or tort claim.



RE H RIP,

c.

\
Re B [2009] oA o 282
e\, 4
Stops%‘l’l%h\sa@%sense.

‘there are some proceedings, although civil in
form, whose nature is such that it is appropriate
to apply the criminal standard of proof.’
Problem remains on how to identify these
proceedings.’

now clear simple civil standard of proof
applies, not only to care proceedings but to all
family and matrimonial cases.’



“lomN. 3282 | BT
of agreed or assun\mf s How vﬁAnQ me cases, the question of admissibility will
involve a qu@‘a@ of mixqd eggd law. In such a case, the judge conducts proceedings
known as a ‘trial within a trial’ or proceedings on the ‘voir dire’, a name taken from the
form of oath prescribed at common law for testimony given on secondary issues. The
judge will hear witnesses examined and cross-examined on the secondary issues only,
will inspect any relevant documents, and will hear argument from counsel.

[f the judge decides to admit the evidence, the same witnesses must, of course, give
their evidence again when the jury return to court—which makes the ‘trial within a trial’
a time-consuming exercise.

Almost always, the procedure on the voir dire is employed to determine the admis-
sibility of a confession, in which factual issues about the manner in which the confession
was obtained frequently arise.” Indeed, it has been questioned whether the procedure of



The problenx

otGSa\e C

What if iﬂﬁ‘fg\%i@ﬁ ASlevant and
th@l@fﬁre(aalﬁiﬁissible evidence has been
obtained by a trick?

By an illegal phone tap?
By a deception?

By an agent provocateur (plural agents
provacateurs)?

Or, to be honest, why should we care?



Civil CasEs.x
notes? a\®
— Traditio akl@,“ﬁhzf%@@%?rs far less concerned
WW%@éggﬁe idence comes from;

— Perhaps this is because of the less important
nature of civil proceedings;

— Or, perhaps, the different role of a judge in
civil proceedings.



Sworn or unsworn eyidence?
21e-C0
eS

wot
See s.55; f‘(o\‘“%A of 202

Mu?t‘%g\?oq:m&% or over:;

Must have an appreciation of the solemnity of
the occasion and the particular responsibility to
tel the truth involved in the giving of an oath;

Both conditions must be met and if they are
not, unsworn evidence is given;

Unsworn evidence generally carries less weight.



Persons under a mental,jmpairment

oteSa\e ©

We lean W@§f@hﬁ?@tence nowadays;
&

Se@ 2005120€rF App R 55;

Contrast with DPP v. R [2007] EWHC 1842

(Admin);

Consistent with the policy towards mental
capacity of recent times as illustrated by
Mental Capacity Act 2005;

If they are competent, they are
compellable in the normal way.



o\e
Lucas [1_%31\']&@?&@9 of 292
In \ (e e treated as evidence against
th?acgzﬂ se(&)a&t‘%'n

u ust be:
(i) A deliberate lie);
(i) concerned with a material issue in the case;

(i) Motivated ba/ the realisation of guilt and fear
of the truth; an

(iv) shown to be untrue.

The effect of these ingredients’ being present is
thalt the lie may bhen be used as evidence of
guilt;

Not strictly speaking an inference, but similar.



The Lucas Direction taken from the

Crown Court ggmoh*\ﬁook

ole>
“It is alleged [ad“i]@ hat&’g&&dant lied to the police [or X]
in sayingiﬁ{eﬂ\l... ,an entitled to consider whether this
su 5@ he’c @nst nim. In this regard you should consider
two \guestions: %the issue arises) You must decide whether the
defendant did in fact deliberately tell [these] lies. If you are not
sure he did, ignore this matter. If you are sure, consider: 2. Why did
the defendant lie? The mere fact that adefendant tells a lie is not
in itself evidence of guilt. A defendant may lie for many
reasons,and they may possibly be ‘innocent’ ones in the sense that
they do not denote guilt,for example, (add as appropriate) lies to
bolster a true defence, to protect somebody else,to conceal some
disgraceful conduct [other than] [short of] the commission of the
offence, or out of panic, distress or confusion. In this case the
explanation for his lies is [....]. If you think that there is, or may
be, an innocent explanation for his lies then you should take no
notice of them. It 1s only if you are sure that he did not lie for an
innocent reason that his lies can be regarded by you as evidence
[going to prove guilt] [supporting the prosecution case].”



The c1rcumstgn\ces
otes?e "

« See Cowg\m{d‘/f@d) @_B’lg’% 3:

. Es?e‘ﬁhall‘y is case is authority that
inferences may be drawn if the true
reason is that the defendant has no
answer that would bear scrutiny.



Silence in cmtg\ases
tesa\

A lot of 1t {ﬁ done gpcﬁé’f?’g’r in civil;

Bas1§’a‘ﬁy, lfPIQQren silent about a matter |
ought to have denied, or required the
other side to prove, | am deemed to admit
it;

For example, if | am a defendant in a
negligence matter and | don’t deny the
Claimant’s allegation of breach, | am
deemed to have admitted it.



This Lectucy@\a

o‘ee‘a\

» Public ir\;\m@f‘%‘@mﬂ ARy
. Privife e‘?mgg %lme

 Distinctions between the two concepts.



Public Interest immunity: basic

. u
defilor:
— Lord Tg{nﬁké)ﬂ‘é%@/tbh 'é%élreat definition of
pudstic lr@q@@tximmunity in Ex Parte Wiley:
“Public interest immunity is a ground for
refusing to disclose a document which is
relevant and material to the determination of
issues involved in civil or criminal proceedings.
A claim to public interest immunity can only
be justified if the public interest in preserving
the confidentiality of the document outweighs
the public interest in securing justice.”



WO 082
“In R v H 2003, W\l&b&‘d(e)r cg§res under the Criminal Procedure and Investigations

ed
Act 1996 in evelopi a&' e in the UK courts and European jurisprudence:” 7 STAGE
ek I 5 R3© pean Jursp

Page 304- test: 4. “It must determine whether the defendant’s interest can be protected without
disclosure or limited disclosure can be ordered that will give adequate protection to the public interest
and also to the interests of the defence and also to the interests of the defence. The court may have to
consider what measures can be taken to offer adequate protection for the defence short of ful
disclosure.”.... 3. “It must determine whether there is a real risk of serious prejudice to an important
public interest if full disclosure of the material is ordered.” ... 5. “The court must consider whether
measures proposed in answer to step 4 represent the minimum derogation necessary to protect the
public interest in question. (The court is under a duty to get as close as possible to full disclosure while
offering adequate protection for the interest in question).”... 6. “It must consider whether any order fol
limited disclosure under steps 4 or 5 above may render the trial process unfair to the defendant. (If the
trial process is rendered unfair, fuller disclosure should be ordered even if this leads the prosecution to
discontinue the proceedings so as to avoid having to make disclosure.” 7. “It must keep the fairness of
the trial process under constant review during the trial in light of the order for limited disclosure.”



preV™ oag

Learning Outcames

e Sa\e G

Understand when evidence is hearsay evidence in
criminal proceedings;

Und
int

erstand the key provisions relating to hearsay
ne Criminal Justice Act 2003;

Und
hea

erstand the rules relating to admissibility of
rsay statements;

Analyse evidence to determine whether it is
admissible hearsay using both statutory and case
law.



What is Hearsay?

e Sa\e G

o
. “Gary toldsm& thatlBihim had told him
hewo%ﬁ\ﬁj;b@@%}’m if he ever saw him in
the area again.”

* If we tender that to prove the truth of the
statement, that is hearsay;

* This is an introductory definition, the
statutory definition is more important.



Classifying evidence as hearsay evidence

Hearsay evidence consists of statements or assertions that are made on previ-
ous occasions, which are tendered as evidence to prove that their contents
are true. Under the old rules, determining whether ev |dc was hearsay

evidence and whether it was inadmissible was proach. The
court would ask: does the evidence consnsa‘ ous statoment or asser-
urpose for which it is being

tion, which amounts to hea r&K

tendered? Om " 28

The %‘ a new a 1 tglearsay evidence

P' inal mtroduced a brand new inclusionary approach
to hearsay ev‘? dernising the law. Under the new approach the rule

in s 114 of the CJA 2003 provides that hearsay evidence, i.e. a statement not

made in oral evidence in the proceedings, is admissible in criminal trials of

any matter stated. The occasions are when any provision makes it admissible,

any rule of law preserved by s 118 makes it admissible, all the parties agree to

it being admissible, or the court is satisfied that it is in the interests of justice

for it to be admissible.

Previous statements or assertions

The hearsay rule applies to previous statements, assertions or gestures that
are made by any person; this includes a previous statement that may have
been made by the witness themselves. It is accepted by the law that a person
may use a variety of methods to communicate information, i.e. orally, visu-
ally, spoken word, in a document or by gestures. The CJA 2003 covers previ-
ous inconsistent statements that are admitted in accordance with the Criminal
Procedure Investigations Act 1865 (CPIA).

Statements relevant only to truth

In criminal cases the rule against the admission of hearsay evidence has been
strictly applied; the basic position was that a hearsay statement is inadmis-
sible unless it falls within an exception.



CritiCiSngé‘\)\(
Notesa\e'
Hearsa}/ A q%l@é'&@gs reliable;

. areNIC. jy L.
DifffCultiex8F cross-examination can be
offset by an appropriate direction;

For that reason, juries can cope;

The rule can lead to unjust results.



78 CO ‘U\(
Exclusion of unfair evidence. S
(1) Note
In any proceedings the fb’;l%w evidence on which the prosecution
proposes to e% %\i/ éhﬁArs to the court that, having regard to all the
C|rcumstan mcludln f wcumstances in which the evidence was obtained, the
admission of the ewdence would have such an adverse effect on the fairness of the
proceedings that the court ought not to admit it.
(2)
Nothing in this section shall prejudice any rule of law requiring a court to exclude
evidence.

[F1(3)

This section shall not apply in the case of proceedings before a magistrates’ court
inquiring into an offence as examining justices.]



Question 2: if it’s hearsay, is it
admissiblg al(@avéﬁﬁ/?
o\°

The stargi,ﬁgqiﬁi?g i 93 4(1);

\\E LS
Statitoryrsdissibility:
Preservation of common law exceptions
If the parties agree;

If it’s in the interests of justice to admit
the statement.



Business and other decuments

¢ SA17; 5107, o of
. VeW? m@ﬁt exception;

* Legacy of the common law, these things
are likely to be reliable.



Certain common law exceptions

outlme \cérﬂcy)’\‘

Note=
S.118; 1107, g of 257

S. ﬂ‘g @%Qfestae

Andrews [1987] AC 281; Hearsay evidence
- Stabbing victim assailant dying breath.
Admissible under res gestae exception,
the test for which was redefined.

Saunders [2012] EWCA Crim 1185.



4. John is attacked at his home by sarah. John is stabbed four times and Sarah makes her
escape. John manages to make it the ten yards to his next door neighbgur, Ryan, and is just
able to say: "Ryan, Sarah, she, look what she has done to mc"' befQraglRAng consciousness.

cO
e\
o N0 a2

pagd©

preN

When he regains consciousness after a lengthy coma, he has no recollection of the incident,
though he is willing to attend and give evidence Should John's evidence be admitted at tnal,
assuming the parties cannot agree it should be?

(a) Yes, it is admissible hearsay in the interests of justice under Criminal Justice Act
sl14(1D);

(b) Yes, it is being adduced 1o prove the truth of the matter stated and therefore admissible
hearsay;

(c) Yes, it will be admissible as part of the res gestac pursuant to s/ 74¢18) Criminal Justice
Act 2003;

(d) No. it cannot be part of the res gestae because it was not contemporancous.

5. “Even after the Criminal Justice Act 2003, the default position is that hearsay is not
admissible in criminal proceedings and it must not be let through on the nod.” Which case
reminded us of this proposition?

(a) Maher v. DPP;
(b) R v. Saunders;
(¢) R v. Riat;

(d) R v. Twist.



Person in autlggvaty

NoESSe
* This touch qm)\fﬁe argﬁe?ig’g’d common law rule;

. Parlpveﬂ\ﬁ )4 WLR 1251 (even terms): Silence
- P was confronted by the mother of a woman

bleeding from stab wounds. She asked P, who was
nolding a knife, why he had stabbed her daughter.
P made no reply but when the mother tried to get
nold of him tried to stab her. The PC held that the
jury had been entitled to take into account P's
silence and his reaction as evidence of guilt. The
parties are on even terms, silence in the face of
an accusation may amount to a confession.




acute withdrawal symptoms. In Walker [1998] Crim LR 211, the Court of Appeal seems to
have accepted that the fact that an accused had ingested cocaine before making a confes-
sion was a circumstance relevant to the question of whether any confession he might have
made might be unreliable. This approach is virtually impossible to reconcile with that
taken in Goldenberg, and seems greatly preferable to that taken in Goldenberg.



The cat out of the bagargument

oteSa\e'
« Smith [1 ggﬂ@%é*é%x 282
. Mc@o%¥rn P T92 Cr App R 228: where the

defendant was a pregnant young woman with
a low 1Q. She was improperly denied access to
a solicitor and confessed to the charge of
murder. In a subsequent, properly conducted
interview she again confessed. Both sets of
statements should have been excluded since
the later admissions may have been made in
consequence of the earlier ones.



Other cases where it was held that a confession should have been excluded because of a
threat or inducement of a comparatively mild or slight kind, include R v Smith,*® where,
a soldier having been stabbed in a fight, a sergeant-major had paraded the company and
threatened to keep them on parade until he learnt who was responsible, and R v Cleary,*



The fruit of the poisgnous tree
Notesa\e'
» Can eviderice ag(y@?%iscovered as a
resul®\OF theednfession be adduced?

» Can evidence of why or how that evidence
was discovered i.e. By reason of the
excluded confession be adduced?

+ PACE s.76(4-6).



section 78 and conjessions

tesa\
Mason [1988] 1 WL%? %Befendant was arrested for
setting fire ffi Qe to hlm and his solicitor, that his
fmge@lﬁﬁ had d on glass fragments in the car. Solicitor
advised explalm his 1nvolvement and defendant confessed. The
confession should have been excluded due to solicitor trickery.

Samuel [1988] QB 615;
Aspinall [1999] 2 Cr App R 115;

Kirk [2000] 1 WLR 567: He wanted to retract his confession admitting
the theft. His convictions for robbery and manslaughter were
overturned. Code C para 10.3 requires that the person who is arrested
must be informed at the time or as soon as reasonably practicable that
they are under arrest and the grounds for their arrest. See also Art
5(2) ECHR which provides that ‘Everyone who is arrested shall be
informed promptly, in a language that he understands, of the reasons
for his arrest



1. Confessions arc hearsay statements.

(a) True.

(b) False. esa\e

. Consider the follown MQM _{)yrzgauscd in his interview by the police on
susplcmn of m \iﬁt (

@‘r@%dl I p?ﬂ@@lh’clbmund but look, I never meant her to die! I was shoving her

out the way, that'$ al
Which of the following is a correct way for the judge to sum up to the jury on this issue?

(a) "As to the first sentence, you must take that into consideration as evidence against the
accused, but as to the second, well that is what we call self-serving and you cannot consider
it; you must disregard it."

(b) "The defendant, from the tone of these remarks, is clearly agitated. You must therefore
treat this statement as unreliable."

(c. "You may look at this statement as a whole, both the first sentence where is adverse to the
defendant and the second."”

(d) "You may look at the whole statement, both the first sentence which is adverse to the
defendant and the second. T would invite you to consider the weight you accord to each of
these sentences too, you might think a defendant is more likely to say something in support of
his case than against it."



This lectugex

N s’

O\E .
. Charac_t%ﬁthg‘%ﬁdj’tféﬂ%l approach;

\©

. Go%f?\&ha?@&eer;

 Bad characte.



Good Charagt@r
tesa\
* Not genefa Q%gmﬁ%%es
. ThB‘cheB@i@% might be an action in
defamation or deceit;

* But in criminal cases, good character is
very important.



\e.CO vk

When is the \ye\ed Sa@’zjon to be given?
e %O\(bf(z?ﬂ (?(@ J

. Abso@t@%}éd ch%?@.eno previous convictions, cautions, or other
reprehensible conduct=defendant entitled to both limbs of the good
character direction;

« Effective good character: previous convictions or cautions that are old or
not relevant =judge has a discretion whether or not to treat defendant as of
good character;

« Defendant has no previous convictions or cautions but prosecution relies on
other reprehensible behaviour as evidence of bad character under CJA s.101
=judge must give a bad character direction, but may interweave into his
remarkf a modified good character direction, subject to the absurdity
principle;

« Defendant has no previous convictions or cautions but admits other
reprehensible behaviour, but the prosecution is not relying on this as
probative of guilt =left to the good sense of the trial judge, defendat not
entitled to a good character direction.



o UK

gale-
In O'Brien v Chief Constablc oj [2005] 2 AC 534, the claimant was
convicted of murder an ni sonment before his case was referred
to the Courv @w\ﬁ th 1s conviction. He sued the Chief Constable for
malicious prosecution X feasancc in public office, alleging misconduct by two

senior police officers who, he claimed, had in effect ‘framed” him for the murder. He
sought to adduce evidence that the same officers had been guilty of similar misconduct
in other, unrelated, cases, for the purpose of enhancing the strength of his allegations
against them. Both the judge at first instance and the Court of Appeal held that at least
some of the proposed evidence should be admitted. The Chief Constable appealed to the
House of Lords, which dismissed the appeal. It was argued, relying principally on the



98

“Bad character”

References in this Chapter to evidence of a person’s “bad character” are to
evidence of, or of a disposition towards, misconduct on his part, other than
evidence which—

(a)

has to do with the alleged facts of the offence with which the defendant is
charged, or

(b)

is evidence of misconduct in connection with the investigation or prosecution of
that offence.



These are\,t{@der’“’s. O,im; ol

Admissibility: thegateways

\eS
N 282
AlPETties apafa”

Evidence adduced by defendant himself;
Important explanatory evidence;

Relevant to an important matter in issue between
defence and prosecution;

Of substantial probative value in relation to an
important matter between defendant and co-accused;

Evidence to correct a false impression;

Defendant has made an attack on another person’s
character.



Matter in IS(§U\6

165 a\®

Supplem@nk %s@ﬂ @§2
Prc?ﬁg SItvﬁt% commit offences of same
description or in same category;

Or propensity to be untruthful;
Hanson [2005] 1 WLR 3189;
Campbell [2007] 1 WLR 2798;

Note that this gateway is subject to the
exclusionary discretion in s.101(3) CJA.



* Brewster [2010] 2 Cr App R 20;

« South [2011] EWCA Crim 754: (Narrow
approach to admissibility) convictions for
dishonesty- Must consider dis/similiarities
between offences, truthfulness? Witness
pleaded guilty or not guilty. (Same
approach in Brewster).



Brewster: the gen necaldpproach
note
Per Pitchford L. Atpar \Nsﬂe@me 6’3 r@&tr%udge under section 100(1)(b) is whether

credltworthlness

matteR issue WhICh is ?l@‘tgtlal importance in the context of the case as a whole. This

is a significant hurdle. Just because a witness has convictions does not mean that the opposing
party is entitled to attack the witness' credibility. If it is shown that creditworthiness is

an issue of substantial importance, the second question is whether the bad character relied
upon is of substantial probative value in relation to that issue. Whether convictions have
persuasive value on the issue of creditworthiness will, it seems to us, depend principally on

the nature, number and age of the convictions. However, we do not consider that the conviction
must, in order to qualify for admission in evidence, demonstrate any tendency towards

dishonesty or untruthfulness. The question is whether a fair-minded tribunal would regard them



LLB THE LAW OF EVIDENCE

Lecture 10: Ildentification
Evidence



eSa\e ©

WHAT DOES A TUR qz'fm ﬂ:ﬁ)glma?
f‘é@’“

A judge gwn@ ¥ e\’n ) t'do three things:

» warn the jury of the special need for caution before convicting the defendant on the evidence of
identification;

w tell the jury the reason why such a warning is needed; notably the proven unreliability of
eyewitness identification. Some reference should be made to the fact that a mistaken witness
can be a convincing one, and that a number of such witnesses can all be mistaken. R v Pattinson
11996] suggests that there should be a reference to the risk of miscarriages of justice resulting
from mistaken identifications;

w tell the jury to examine closely the circumstances in which each identification came to be made.
But it is not necessary in every case for the judge to summarise for the jury all the weaknesses
of the identification evidence. If he does choose to summarise that evidence, he should point to
strengths as well as weaknesses (R v Pattinson | 1996]).



Police OfflCOQNS
eS a\e
¢ A Judge db?l?gke the view that a
po{?lt%\'hapage«/ ew of his professional role

might be more careful as to
identification;

» But that does not mean that a policeman
can be mistaken.



Situations where a Turnbull warning will

tb |4
no 312‘3%@& ¥7

« No possimlﬂ't@fﬁf%f 3R&:
VSN 2 . .
. WIfe withéss identifies clothing or cars;

* Where the Defence allege that the
identification witness is lying.



